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ABSTRACT

Title of Thesis Insurance Contract: Case Study of Independence Insurance
Contract

Author Mr. WichayaChandravegin

Degree Master of Laws

Year 2015

The objectives of this study are 1.to observe the criteria, theories and laws
related to insurance contract2.to study the oversea laws and domestic laws related
to insurance contract andbail bond in criminal lawsuit3.to analyze and compare
independence insurance contract,insurance contract and bail bond4.to purpose the
suitable legal measure for independence insurance.

The methodology is the study of histories, concepts and related to the
theories about the insurance contract and bail bond in both Thai and abroad laws,
Civil law such as in Germany and Common law in England and by studying from
related legal documents including textbook, description, article, academic review,
research, thesis and related journal and also the data collection from the internet
toperceive the intention and objective of insurance contract especially the contract
of indemnity. The wording of “loss” in thecontract of indemnity whether included
the loss of right and liberty of the person from the arrestor detention of confining of
the officers.

According to the study, found that the oversea insurance contract had no
making of independence insurance contract, Thailand is the first country where
setting of insurance contract in this term with the conditions of indemnityby virtue of
default bail bondof suspects or defendants in criminal lawsuit. Therefore once
Thailand was the first place to provide the independence insurance contract. It is
very suitable to revise and study in details whether the making of independence
insurance contract against or conflict to the concept, theory and principle of
insurance law. The guideline to adopt the principle of law with independence
insurance contract by setting the subjects to analyze as following;1l.Independence
insurance contract is insurance contract or not 2.The responsibility of insurer

according independence insurance contractis as same as the responsibility of



(6)

insurance contract or not 3.Independence insurance contract is in which civil and
commercial law and 4.The suitable legal measure for independence insurance.

As analysis above, the researcher suggests that it is very important to find
out the conclusion whether independence insurance contract is one of insurance
contract or not. If not, which law and commercialcode shall be used once the
confliction occurs between both parties for the fairness to whom concerned to

independence insurance contract.
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3.1.1 1vangasn(Good faith)
pamdnngrneneNteuasiaghiiindngatn ' useiindnlunisaiianm

Lﬂuﬁsimiﬁt,l,dﬁjé’migﬂasj'mLﬂiuwé’ﬂmmLﬂuﬁiimmuﬁlﬁﬂdnm Lwiﬁqmsﬁ?uﬁﬁﬂgwma
Sanquitlafuseandngainesneds (Utmost good faithiwagiiandya@liifuanednualdnus
Tu Marine Insurance Act £..1906119157 18 (1) A flansefudeiinihiidoadaume
soRFulsEAufsnouflazyhdya fadenimaidudumssddgdadudeifiendsdusded
wazrlifeifiossiudelsdiansiidusssummanmsmsumsaniduiifuion e
Usziudelalldilamedonuaisisnanin {fuussiusoveuiiosuendedayanle” o
uaﬂmﬂ‘mé’ﬂqﬁmaéwa@aasﬂmﬂgiuwwiwﬁ%gm:@ﬂizﬁ’uﬁ’amqmLaﬁuaqé’mqmé’a nan
gu3ndalatinns@euaiunelilu A Digest of English Civil Law 11 No.689A13191 “deyayn
Usziudennaiin flenszrufofoadamederdiuussiuiedsomuadssudumszddny
S?iqma]a'qmaiﬁ;li%’wisﬁ’uﬁwanﬁmiﬁaauﬁwé@mﬂ” * il Tuinsurance Act 201531a571 144
Ialrnaumnevesvdngain  THluwhuoufeadu

3.1.1 2 widngdulelde (Principle of Insurablelnterest)

) [ [N I3 Y o A 65
ﬂa‘VilﬂEJ@QﬂQUbLﬂLL‘UQa'JubLﬂLaﬂ@@ﬂLﬂua@ﬂUigLﬂ‘mﬂjﬁJﬂu Ae

*dignadluungyms, (Foudu, wih 29.

“Section 18 (1) of the Marine Insurance Act 1906 “Subject to the provisions
of this section, the assured must disclose to the insurer, before the contract is
concluded, every material circumstance which is known to the assured, and the
assured is deemed to know every circumstance which, in the ordinary course of
business, ought to be known by him. If the assured fails to make such disclosure, the
insurer may avoid the contract.

Edward Jenks,A Digest of English Civil Law, 2d ed., Vol.l (London:
Butterworth & Co., 1921), pp. 308 §nsfislu duf asuuf, Jgywmenguaneieatunis
SugaAnsSmudyyUszivIwAdy  (nendnusuSygumtaudin auslfmans
URINEISYTIUAIN, 2548),1417 96.

“Section 14 (1) Any rule of law permitting a party to a contract of insurance
to avoid the contract on the ground that the utmost good faith has not been
observed by the other party is abolished.

(2) Any rule of law to the effect that a contract of insurance is a contract
based on the utmost good faith is modified to the extent required by the provisions
of this Act and the Consumer Insurance (Disclosure and Representation) Act 2012.

“ann Tusiamnna, (Soady vt 83-86.
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Boall ffAwnw Finch ldl¥anumnevesnsiidildidelih “dyandladavsviedns
Bondoduningdu damaseuiutsduly Adeldinyaeaduiidmlfideludsiu” venanily
AR Tomlinson V. Hepbum (1966)A.c.d51 (H.L)maldidadedsdnlsiddluingiiien
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3.1.1.3 ManN153U9ENT (Principle of Subrogation)

AsazUfiastilain ndnn1s5uted@ns  (Doctrine of Subrogation)
ﬂgwmEJé’mqmﬁuﬁmﬂwmwﬁwamé’ﬂms%’umﬁw% TudyeuseAuIuAfy AuLInT
880 wiisUszsnangvaneunkazngdvd Sadufimadingullivdnngmnednuaeninld
dndudeimvluzesmsiemaulvumaunuuazmssurisdvsseninegiuussfusouazgion
Usziuie neufirernmadenguazlimnmdnngynesiiumsifivnnuiliinisiuraeanslu
dyqusziunela éhEJLmwaﬁdﬂﬁﬁﬁﬁaﬂwm’[}uﬁm?m%l,mwﬁﬁﬁszmw@mﬂizﬁ’uﬁaLLaz
;;’{%’Uﬂizﬁuﬁaﬁuzjmaﬁmauum Usgnaufunmsefifiuussiusoazdosdissanaulvamauny
unuiidlorusstusfelisuusnntumudidu dlimadinquienimdninasinsiuraddns
il iloduasesifuuseiudy ffeg1end Castellain V. Preston Tull a.a. 1883 Tsealst
MeUsIingIulin “ydNauT (dnnnsSutaeans) Lifiusngegludeanuvesdya
Useude udiluanudilafimasimdnfiuguvesnsvaldeaulmmaunuaueniudy
934 (principle of indemnity) A mdlFnENERd I TERANY s TviRUdRasany
Useiudevsegsudseiude Tunslestulilvifiodseiudelasumaulvamaunuannlundn

66 & = ' v
159919871, 41 86.
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Arademefiuriads uariremeauaiit i nindnnisutsavstinld” 7 andifininw
Fanansslandnnisludediuin msfutidnvs  (subrosation) Wundnitdesnisliay
dunsoaffTulsiudeliligniiesstusoenineniou uasnsiivsduasoadutuld
sgdasimdnnistiseAndulrmaunumuanduass  (principle  of indemnity) a7l
Usznauriume
3.1.1.4 ngraneiedestunisiutians
mzﬁ‘i;:JL%sJulé’m%uﬁﬂﬂumuﬁu'jw nann135UT1aANIILdyUTEAUSY
1938300 aduanmsfimadnguldnausingiuly iearannudusssliuagiu
Usgiufedandnngmanesuifimnwvesmadsnangounaefungmng  Tunaisdesn
dwduszuungmneainusend  (Common Law)  uavuendnudnnnmuneildaind
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fasiolui]
1) wezsudgygausznunenimeia a.a. 1906
110571 79 (1) lensweulwnnissutedns Tilieuduiusiunig

a

Frsgandulnumaunuvesulseiuds lnsudinstiserdulnamawnueenitu 2 Usens
foffu fio 1. masurisdvBidlefimadiszandulnumaumiluaudemeiaivan  (total loss)
2. M3dutdniidefinstiszandulnunaunilunnudemeusfissunsdiu (partial loss)

1791 79 s 1 hnamdnmsiuiaedns  luarandenmne
Fovuel ¥ Weffsuuseiudeldtsyadulmmauuaudemeluisiuuanudemned
wisaud gFulseiusvdensuindsdvdaseunses mdeTngiiendserudely way
ndnUsyiufifioguiensndtug de suisussadvinasesionssiusvdenlound
H3uUseiudeandey

1791 79 oy 2 lnandnmsiurasanslu mandemeus
Wisaursdn 1390 iedfuuseiudslfdszaaulmmaunuanudemeudifiosunsdiuudn

“duR aouut, Tagmengraneifearunisiudasdnsaudygiusziuiunede
(e iInusUs g umUudin Auzlfeans unIneIassIuAILAY, 2548) 1t 83-84.

*The Marine Insurance Act 1906, S 79 (1) “Right of subrogation” (1) Where
the insurer pays for a total loss, either of the whole, or in the case of goods of any
apportionable part, of the subject-matter insured, he thereupon becomes entitled to
take over the interest of the assured in whatever may remain of the subject-matter
so paid for, and he is thereby subrogated to all the rights and remedies of the
assured in and in respect of that subject-matter as from the time of the casualty
causing the loss.

69(2) Subject to the foregoing provisions, where the insurer pays for a partial

loss, he acquires no title to the subject-matter insured, or such part of it as may
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1) windsnguazvinisvuddudriunnsnmsiauseidundninig
windninasiniadn fazdessyyliludyaussiufemameta vidolunsussaivssiude 7
faBandnnguinisngmneviefidnvazedoiudyyssiufeily " Tudefii mnw
auysoivesdyyUsstufoaniadituldrediodionssfuteddulfdeluingfiosediu Ao
TuvauziAnvniunady aasnaungquinengrneiiinuadieadsiueii ndngasnogieds
maamederinaisluduiionnasyilifussfusoiondsdssfusgatu Wudu

2) dhulimdunudyauseiude (principle of insurable interest) &
arudenlesiu ndnnsealdandulnawuanuenuduise (principle of indemnity)”
uazndnNS3UT9ANS (subrogation) uaeneBa namide TudesusnmngienUsyfuselas
dulideluingiteusziufoudn deudesiioinfioUssiulaildumnuidomeainnisuany

remain, but he is thereupon subrogated to all rights and remedies of the assured in
and in respect of the subject-matter insured as from the time of the casualty causing
the loss, in so far as the assured has been indemnified, according to this Act, by such
payment for the loss.

“Edward Jenks,op. cit., pp. 303-308. §n98slu duR aeuud, 5audy, wth 95-96.

71Edvvard Jenks, 1bid., No. 692. An insurer who has paid money under a
contract of insurance is entitled, for the purpose of recovering the sum so paid,
tostand in the place of the insured in respect of all remedies, right of action, and
securities available to the insured, as well as to recover from the insured all sums
which the insured has received, or with due diligence might have received, from
other sources in respect of the same loss. 8190511 §UR AOULAT, 1Soasy, niih 97,

“Usaya AnRg, “Useiudenimels,” 235815UAAEAT W1 INedesIsuaans 15,
2 (Augngy 2530): 24,

P&uR mouwin, (Saudy, nii 91-92.
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3.1.2 nvsngusenuiy
Iuﬁﬁm‘f@f‘ﬁamzﬂénﬁﬂmizﬁﬁmﬁum fyUsiussmungrnesinguitina
Lf]u{]ﬁ]ﬁ;ﬁuwmﬁqmﬁmu 2adufe 1. Consumer Insurance (Disclosure and
Representations) Act 2012 uag 2. Insurance Act 2015 lngazAnwlumuasu
3.1.2.1Consumer Insurance (Disclosure and Representations) Act 2012
nsgulgaRtisiu leuldassadwemsesdydReondudiug lng
filsuagdantsdiusingg fianmnsnthanlfnnesirdefiasihnsfnuildsd
douil 1ldlirnumanevesdinguilan - (Consumenmie floruseiude
(Insured) Twineds “yaraidvidyausziude” ” Taglieamnevesdyausyiuse

Taguanuladn “dygriuseneume yaravidedvindyay Fedeemiluliladingussasd

74Halsbury’s Laws of England, 2d ed., Vol.18 (London: Butterworth & Co.,
1935), pp. 468-469 $1afislu duf neuwi, 15aady, wih 93-94.

PSection1 Main definition

“consumer” means the individual who enters into a consumer insurance

contract....
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76Sec’cion 1 “consumer insurance contract” means a contract of insurance
between -

(a) an individual who enters into the contract wholly or mainly for purposes
unrelated to the individual’s trade, business or profession, and

"Section 1(b) a person who carries on the business of insurance and who
becomes a party to the contract by way of that business;

" Section 2 (1) This section makes provision about disclosure and representa
tions by a consumer to an insurer before a consumer insurance contract is entered
into or varied.

(2) It is the duty of the consumer to take reasonable care not to make a
misrepresentation to the insurer.

" Section 2 (3) A failure by the consumer to comply with the insurer’s request to
confirm or amend particulars previously given is capable of being a misrepresentation for
the purposes of this Act

*Section 2 (4) The duty set out in subsection (2) replaces any duty relating to
disclosure or representations by a consumer to an insurer which existed in the same
circumstances before this Act applied.

(5) (a)any rule of law to the effect that a consumer insurance contract is one
of the utmost good faith is modified to the extent required by the provisions of this
Act, and

Section 4 (1) An insurer has a remedy against a consumer for a
misrepresentation made by the consumer before a consumer insurance contract was

entered into or varied only if


http://www.legislation.gov.uk/ukpga/2012/6/section/2/enacted#section-2-2
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“Section 4 (@) the consumer made the misrepresentation in breach of the
duty set out in section 2(2), and

(b)the insurer shows that without the misrepresentation, that insurer would
not have entered into the contract (or agreed to the variation) at all, or would have
done so only on different terms.

PSection 5 (2) A qualifying misrepresentation is deliberate or reckless if the
consumer—

(@) knew that it was untrue or misleading, or did not care whether or not it
was untrue or misleading, and

(b) knew that the matter to which the misrepresentation related was relevant
to the insurer, or did not care whether or not it was relevant to the insurer.

*Section 5 (4) It is for the insurer to show that a qualifying misrepresentation
was deliberate or reckless.

PSCHEDULE 1 (2) If a qualifying misrepresentation was deliberate or reckless,
the insurer—

(a) may avoid the contract and refuse all claims, and

(b) need not return any of the premiums paid.
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86Section 3 (1) Before a contract of insurance is entered into, the insured must
make to the insurer a fair presentation of the risk.

*"Section 3 (3)A fair presentation of the risk is one—

(a) which makes the disclosure required by subsection (4),

(b) which makes that disclosure in a manner which would be reasonably clear
and accessible to a prudent insurer, and

() in which every material representation as to a matter of fact is
substantially correct, and every material representation as to a matter of expectation
or belief is made in good faith.

Section 3 (4) The disclosure required is as follows, except as provided in
subsection(5)—

(a) disclosure of every material circumstance which the insured knows or
ought to know, or

(b) failing that, disclosure which gives the insurer sufficient information to put
a prudent insurer on notice that it needs to make further enquiries for the purpose

of revealing those material circumstances.
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88Section 3 (5)I n the absence of enquiry, subsection (4) does not require the
insured to disclose a circumstance if—

(a) it diminishes the risk,

(b) the insurer knows it,

(c) the insurer ought to know it,

(d) the insurer is presumed to know it, or

(e) it is something as to which the insurer waives information.

¥Section 8 (1) The insurer has a remedy against the insured for a breach of
the duty of fair presentation only if the insurer shows that, but for the breach, the
insurer—

(a) would not have entered into the contract of insurance at all, or

(b) would have done so only on different terms.

"Section 8() A qualifying breach is either—

(a) deliberate or reckless, or

(b) neither deliberate nor reckless.


http://www.legislation.gov.uk/ukpga/2015/4/part/2/enacted#section-3-4
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"'Section 8(5) A qualifying breach is deliberate or reckless if the insured —

(a) knew that it was in breach of the duty of fair presentation, or

(b) did not care whether or not it was in breach of that duty.

Section 8(6)it is for the insurer to show that a qualifying breach was deliberate
or reckless.

** SCHEDULE 1 (2) I a qualifying breach was deliberate or reckless, the insurer—

(a) may avoid the contract and refuse all claims, and

(b) need not return any of the premiums paid.

PSection 12 (DIf the insured makes a fraudulent claim under a contract of
insurance—

(a) the insurer is not liable to pay the claim,

(b) the insurer may recover from the insured any sums paid by the insurer to
the insured in respect of the claim, and

(c) in addition, the insurer may by notice to the insured treat the contract as
having been terminated with effect from the time of the fraudulent act.

Section 12 (2) If the insurer does treat the contract as having been
terminated—

(a) it may refuse all liability to the insured under the contract in respect of a
relevant event occurring after the time of the fraudulent act, and

(b) it need not return any of the premiums paid under the contract.
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“Section 12 (3)Treating a contract as having been terminated under this
section does not affect the rights and obligations of the parties to the contract with
respect to a relevant event occurring before the time of the fraudulent act.
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PSection 1 Typical obligations

By making a contract of insurance the undertakes to cover a certain risk of
the policyholder or a third party by paying a benefit upon occurrence of the agreed
insured event. The policyholder is obligated to pay the agreed contribution

(insurance premium) to the insurer.
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"®Section 2 Retroactive insurance

(1) The contract of insurance may provide for the insurance cover to
commence prior to the date on which it was concluded (retroactive insurance).

(2) If the insurer knows when submitting his contractual acceptance that the
occurrence of the insured event is impossible, he shall not be entitled to an
insurance premium. If the policyholder knows when submitting his contractual
acceptance that an insured event has already occurred, the insurer shall not be
obligated to effect payment.

Section 19 (1) The policyholder shall disclose to the insurer before making
his contractual acceptance the risk factors known to him which are relevant to the
insurer's decision to conclude the contract with the agreed content and which the
insurer has requested in writing. If, after receiving the policyholder's contractual
acceptance and before accepting the contract, the insurer asks such questions as are
referred to in the first sentence, the policyholder shall also be under the duty of
disclosure as regards these questions.

%section 19 (2)if the policyholder breaches his duty of disclosure under

subsection (1), the insurer may withdraw from the contract.
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Psection 19 (3) The insurer's right to withdraw from the contract shall be
ruled out if the policyholder breached his duty of disclosure neither intentionally nor
by acting with gross negligence. In such cases the insurer shall have the right to
terminate the contract subject to a notice period of one month.

%section 22 The richt of the insurer to avoid the contract on account of
fraudulent misrepresentation shall remain unaffected.

lO5Section 23 Aggravation of risk

(1) After submitting his contractual acceptance the policyholder may not
aggravate the risk insured or permit its aggravation by a third party without the
consent of the insurer.

(2) If the policyholder recognises after the fact that he has aggravated or
permitted an aggravation of the risk insured without the consent of the insurer, he
must disclose the aggravation of the risk insured to the insurer without undue delay.

(3) If, after the policyholder has submitted his contractual acceptance, an
aggravation of the risk insured occurs notwithstanding his intention, he must disclose
the aggravation to the insurer without undue delay as soon as he has learned
thereof.

"%Section 24 Termination of the contract due to aggravation ofthe risk insured

(1) If the policyholder breaches his duty under section 23 (1), the insurer may
terminate the contract of insurance without prior notice, unless the insurer has
breached the duty neither intentionally nor by acting with gross neglicence. If the
breach is based on ordinary negligence, the insurer may terminate the contract

subject to a notice period of one month.
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(2) If an aggravation of the risk insured in accordance with section 23 (2) and
(3) occurs, the insurer may terminate the contract subject to a notice period of one
month.

(3) The right of termination in accordance with subsections (1) and (2) shall
lapse if it is not exercised within one month after the insurer learns of the
aggravation of the risk insured or if the state of affairs which existed prior to the
aggravation is re-established.

10763’%1414% 1INYTA, 150aiu i 48.
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