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ABSTRACT

Title of Dissertation The Right of the Children and Protection the Right of the
Children Who Born Through Surrogacy

Author Miss Puntipa Sukijit

Degree Doctor of Laws

Year 2021

Advancement of medical science and technology for infertility treatment has enable
infertile parents to have babies with the reproductive technology including using surrogacy
technology. Thailand has enacted the Protection of a Child Born By Medically Assisted
Reproductive Technology Act, B.E. 2558 to support the legal surrogacy. The Act prescribe the
legal parents of the child born through surrogacy as well as the control of medical research
on embryo and reproductive technology, and the right protection of the child born through
surrogacy. The total of 21 announcements were issued after the Act. Include Ministry
Announcement, The Medical Council Announcement, and The Surrogate Child Protection
Committee Announcement.

The Act and the 21 announcements have not been able to thoroughly protect the
surrogate child whose properties are different from an ordinary child. That has resulting in an
inconsistency with the Convention of the Rights of the Child which Thailand is a contracting
state and has an obligation to conform. That has caused problems in protecting the rights of
surrogate child especially when the surrogate mother is not a blood relative of the intended
parents and the intended parents have passed away before the birth of the surrogate child.
The Act prescribed the surrogate mother to be the temporary legal guardian, but since the
surrogate mother was not appointed to be the responsible guardian at the earlier stage and
without any intention to be a mother, her unreadiness and other factors would affect the right
protection for the child on the right to survival, the right to protection, and the right to

development of the surrogate child. For the case of absence of the intended parents,



(6)

there is no applicable provision in the Act which cause a worse situation for the child.
Moreover, there have been a problem of not having a provision to protect the right of the
surrogate child to access genomic relationship information between the child and the egg or
sperm donator This has restricted the right to access self data, and could lead to personal
healthcare problem and consanguineous marriage problem. Another problem is the caused
by the provision of child undeniable in all cases regardless of unsuitableness of the intended
parents either by economical condition or social condition. This turn out that the provision of
the Act is the factor that put the surrogate child into the risks to receive the best interest of
the child and be protected under all other rights of the child.

The result of the study leads to the recommendation to amend the Protection of a
Child Born By Medically Assisted Reproductive Technology Act, B.E. 2558 in order to provide

a more thorough protection to the surrogate child.
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planning and reviewing an action that might affect me. having a voice, Having a choice”%*
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2 Welsh Assembly Government, Children and Young People’s Participation
in Wales (Research Document No: 051/2010), p. 1, Retrieved February 12, 2021 from
https://gov.wales/sites/default/files/statistics-and-research/2019-07/100115-children-
young-peoples-participation-en.pdf.
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> Article 16 (1) (b) of the Convention on the Elimination of All Forms of Discrimination
Against Woman.

(1) States Parties shall take all appropriate measures to eliminate discrimination
against women in all matters relating to marriage and family relations and in particular shall
ensure, on a basis of equality of men and women: (d) The same rights and responsibilities
as parents, irrespective of their marital status, in matters relating to their children; in all cases
the interests of the children shall be paramount;

> Article 4: Best Interests of the Child. African Charter on the Rights and Welfare of
the Child.

(1) In all actions concerning the child undertaken by any person or authority the
best interests of the child shall be the primary consideration.

(2) In all judicial or administrative proceedings affecting a child who is capable of
communicating his/her own views, and opportunity shall be provided for the views of the
child to be heard either directly or through an impartial representative as a party to the
proceedings. and those views shall be taken into consideration by the relevant authority in

accordance with the provisions of appropriate law.
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Rights of the Child Born Through Surrogacy (Verona Principles), Retrieved June
25, 2021 from https//www.issssi.org/images/Surrogacy/VeronaPrinciples 25February2021.pdf
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6> Section 27 of Human Fertilisation and Embryology Act 1990

Meaning of “Mother” (1) The woman who is carrying or has carried a child as a result
of the placing in her of an embryo or of sperm and eggs, and no other woman, is to be treated
as the mother of the child.

% Section 28 of Human Fertilisation and Embryology Act 1990

Meaning of “Father” (2) If—(a) at the time of the placing in her of the embryo or the

sperm and eggs or of her insemination, the woman was a party to a marriage, and (b) the
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creation of the embryo carried by her was not brought about with the sperm of the other
party to the marriage, then, subject to subsection

(5) Below, the other party to the marriage shall be treated as the father of the child
unless it is shown that he did not consent to the placing in her of the embryo or the sperm
and eggs or to her insemination (as the case may be).

87 Section 30 (10) of Human Fertilisation and Embryology Act 1990

In This Section “The Enactments About Adoption” Means the M2 the M2Adoption Act
1976, the M3Adoption (Scotland) Act 1978 and the MdAdoption (Northem Ireland) Order 1987.
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" Brunet, Laurence; Derek King; Konstantina Davaki; Julie McCandless; Claire
Marzo, and Janeen Carruthers, Comparative Study on the Regime of Surrogacy in
the EU Member States (Belgium: European Parliament, 2012), p. 105.
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7> Section | Article 314 of the Establishment of Parentage by Operation of Law
The presumption of paternity shall be set aside where the record of birth of the child
does not indicate the husband as the father and the child has no apparent status with respect

to him.
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" Article 8 of the European Convention on Human Rights. Right to Respect for Private
and Family Life

(1) Everyone has the right to respect for his private and family life, his home
and his correspondence.

(2) There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society in the
interests of national security, public safety or the economic wellbeing of the country, for the
prevention of disorder or crime, for the protection of health or morals, or for the protection
of the rights and freedoms of others.

> Mennesson v. France n°65192/11 and Labassee v. France n°65941/11 (The
European Court of Human Right, 2014)

"® Farida Boukrouna, Simon Chardenoux and Claire Pailassou, International Surrogacy
Arrangements: A Need for Judicial Cooperation?, Retrieved January 20, 2016 from

http://www.ejtn.eu/
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" FRANCE 24, French Parliament Votes to Extend IVF Rights to Lesbians and
Single Women, Retrieved July 7, 2021 from https://www.france24.com/en/france/
20210629-french-parliament-set-to-extend-ivf-rights-to-lesbians-and-single-women

® Hannah McDermot, Surrogacy Policy in The United States and Germany:
Comparing the Historical, Economic and Social Context of Two Opposing Policies
(Master’s thesis, Science, Technology, and Society (STS), Vassar College, 2012), p. 12.

" ibid., p. 19.
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80 Section 20-165 of The Code of Virginia (2001 Through Reg Session), Surrogate Brokers
Prohibited; Penalty; Liability of Surrogate Brokers

(@) It is unlawful for any person, firm, corporation, partnership, or other entity to accept
compensation for recruiting or procuring surrogates or to accept compensation for otherwise
arranging or inducing an intended parent and surrogates to enter into surrogacy contracts in
this Commonwealth. A violation of this section shall be punishable as a Class 1 misdemeanor

81 Section 168-B:10 of the 2015 New Hampshire Revised Statutes

Enforceability of Gestational Carrier Agreement.—To best protect all parties entering
into a gestational carrier arrangement, a gestational carrier agreement shall meet the
minimum requirements under RSA 168-B:11. A gestational carrier agreement that conforms
to these requirements is a legal contract that is presumed to be valid and enforceable and
is legally enforceable by the court. The parties to a gestational carrier agreement may
petition the court for an order affirming the status of a gestational carrier agreement. The
court shall issue such an order upon a finding that the agreement meets the minimum

requirements under RSA 168-B:11.
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82 Section 168-B:17 of the 2013 New Hampshire Revised Statutes, Eligibility. —

. All parties to a surrogacy contract shall be 21 years of age or older.

II. The intended mother shall be medically determined to be physiologically unable
to bear a child without risk to her health or to the child's health.

ll. The intended mother or the intended father shall provide a gamete to be used
to impregnate the surrogate.

IV. The intended mother or surrogate shall provide the ovum.

V. No woman may be a surrogate, unless she has a documented history of at least
one pregnancy and viable delivery. The surrogate shall be in good health without recurrent
conditions that may affect pregnancy.

8 Section 63.213 of the 2021 Florida Statutes Annotated, Preplanned Adoption
Agreement.

(6) As Used in This Section, The Term: (h) “Preplanned Adoption Arrangement”
means the arrangement through which the parties enter into an agreement for the volunteer
mother to bear the child, for payment by the intended father and intended mother of the
expenses allowed by this section, for the intended father and intended mother to assert full
parental rights and responsibilities to the child if consent to adoption is not rescinded after
birth by a volunteer mother who is genetically related to the child, and for the volunteer
mother to terminate, subject to any right of rescission, all her parental rights and responsibilities
to the child in favor of the intended father and intended mother.

8 Section 63.213 of the 2021 Florida Statutes Annotated Preplanned Adoption

Agreement.
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(6) As Used in This Section, The Term: (c) “Fertility Technique” means artificial
embryonation, artificial insemination, whether in vivo or in vitro, egg donation, or embryo
adoption.

85 Section 742.13 of the 2021 Florida Statutes Annotated, Definitions.

(2) “Commissioning Couple” means the intended mother and father of a child who
will be conceived by means of assisted reproductive technology using the eggs or sperm of
at least one of the intended parents.

8 Section 63.213 of the 2021 Florida Statutes Annotated, Preplanned Adoption
Agreement.

(1) Individuals may enter into a preplanned adoption arrangement as specified in
this section, but such arrangement may not in any way: (b) Constitute consent of a mother
to place her biological child for adoption until 48 hours after the birth of the child and
unless the court making the custody determination or approving the adoption determines
that the mother was aware of her right to rescind within the 48-hour period after the birth
of the child but chose not to rescind such consent. The volunteer mother’s right to rescind
her consent in a preplanned adoption applies only when the child is genetically related to
her.

87 Section 742.15 of the 2021 Florida Statutes Annotated, Gestational Surrogacy
Contract.

(3) A gestational surrogacy contract must include the following provisions:

(@) The commissioning couple agrees that the gestational surrogate shall be the

sole source of consent with respect to clinical intervention and management of the

pregnancy.
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(b) The gestational surrogate agrees to submit to reasonable medical evaluation
and treatment and to adhere to reasonable medical instructions about her prenatal health.
(c) Except as provided in paragraph (e), the gestational surrogate agrees to
relinquish any parental rights upon the child’s birth and to proceed with the judicial
proceedings prescribed unders.
8 Section 7610 of the California Family Code
The Parent and Child Relationship May Be Established as Follows:
(a) Between a child and the natural parent, it may be established by proof of having
given birth to the child, or under this part.
(b) Between a child and an adoptive parent, it may be established by proof of
adoption. (Amended by Stats. 2013, Ch. 510, Sec. 2. (AB 1403) Effective January 1, 2014.)
8 Section 7613 of the California Family Code
(@) (1) If a woman conceives through assisted reproduction with semen or ova or
both donated by a donor who is not the woman’s spouse, with the consent of another
intended parent, that intended parent is treated in law as if that intended parent is the
natural parent of a child thereby conceived. The other intended parent’s consent shall be
in writing and signed by the other intended parent and the woman conceiving through
assisted reproduction.
(2) Failure to consent in writing, as required by paragraph (1), does not preclude
the court from finding that the intended parent consented if the court finds by clear and

convincing evidence that, prior to the conception of the child, the woman and the intended
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parent had an oral agreement that the woman and the intended parent would both be
parents of the child.

(b) (1) The donor of semen provided to a licensed physician and surgeon or to a
licensed sperm bank for use in assisted reproduction by a woman other than the donor’s
spouse is treated in law as if the donor is not the natural parent of a child thereby conceived,
unless otherwise agreed to in a writing signed by the donor and the woman prior to the
conception of the child.

(2) If the semen is not provided to a licensed physician and surgeon or a licensed
sperm bank as specified in paragraph (1), the donor of semen for use in assisted reproduction
by a woman other than the donor’s spouse is treated in law as if the donor is not the natural
parent of a child thereby conceived if either of the following are met:

(@) The donor and the woman agreed in a writing signed prior to conception
that the donor would not be a parent.

(b) A court finds by clear and convincing evidence that the child was
conceived through assisted reproduction and that, prior to the conception of the child, the
woman and the donor had an oral agreement that the donor would not be a parent.

(3) Paragraphs (1) and (2) do not apply to a man who provided semen for use in
assisted reproduction by a woman other than the man’s spouse pursuant to a written
agreement signed by the man and the woman prior to conception of the child stating that
they intended for the man to be a parent.

(c) The donor of ova for use in assisted reproduction by a person other than the
donor’s spouse or nonmarital partner is treated in law as if the donor is not the natural
parent of a child thereby conceived unless the court finds satisfactory evidence that the

person providing ova and the person intended for the person providing ova to be a parent.
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%0 Section 7610 of the California Family Code

(@) “Natural parent” as used in this code means a nonadoptive parent established
under this part, whether biologically related to the child or not.

(b) “Parent and Child Relationship” as used in this part means the legal relationship

existing between a child and the child's natural or adoptive parents incident to which the
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law confers or imposes rights, privileges, duties, and obligations. The term includes the
mother and child relationship and the father and child relationship.

(c) This part does not preclude a finding that a child has a parent and child
relationship with more than two parents.

(d) For purposes of state law, administrative regulations, court rules, government
policies, common law, and any other provision or source of law governing the rights,
protections, benefits, responsibilities, obligations, and duties of parents, any reference to two
parents shall be interpreted to apply to every parent of a child where that child has been

found to have more than two parents under this part.
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71 Brunet, Laurence; Derek King; Konstantina Davaki; Julie McCandless; Claire

Marzo, and Janeen Carruthers, op. cit.,, pp. 302-303.
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?2 Section 7613 of the California Family Code

(a) (1) If a woman conceives through assisted reproduction with semen or ova or
both donated by a donor not her spouse, with the consent of another intended parent,
that intended parent is treated in law as if he or she were the natural parent of a child
thereby conceived. The other intended parent's consent shall be in writing and signed by
the other intended parent and the woman conceiving through assisted reproduction.

(2) Failure to consent in writing, as required by paragraph (1), does not preclude the
court from finding that the intended parent consented if the court finds by clear and convincing
evidence that, prior to the conception of the child, the woman and the intended parent had an
oral agreement that the woman and the intended parent would both be parents of the child.

(b) (1) The donor of semen provided to a licensed physician and surgeon or to a
licensed sperm bank for use in assisted reproduction by a woman other than the donor's
spouse is treated in law as if he were not the natural parent of a child thereby conceived,
unless otherwise agreed to in a writing signed by the donor and the woman prior to the
conception of the child.

(2) If the semen is not provided to a licensed physician and surgeon or a licensed
sperm bank as specified in paragraph (1), the donor of semen for use in assisted reproduction
by a woman other than the donor's spouse is treated in law as if he were not the natural
parent of a child thereby conceived if either of the following are met:

(@) The donor and the woman agreed in a writing signed prior to conception
that the donor would not be a parent.

(b) A court finds by clear and convincing evidence that the child was
conceived through assisted reproduction and that, prior to the conception of the child, the

woman and the donor had an oral agreement that the donor would not be a parent.



92

msldeadanmeduing Jullvaniivewmudiosed meldnisauavesmmd visefaaunmegnlasu
Tueuaalviseneudvnginiu

a v =

0UANsIUseskAUs Mvualidnsudwien nildunervemniefiislen Youd

o
Y Y @ ¥

HANSENUVBINITAIATIALIY 1AgMUUAIALTININSHAAgNI WAL NITUD L‘ﬁ UAUANWUBNYT

Iaa a

Tpgudaiungansusanssiuu sl dinveamd i sunnssiu (@8) wasudsiugausd

U ]

AUsrasAlnimsmanssaunuli s dulud@ainevisluwivengmnendansedang livdgs

'
a

fisudnssdumdudosumslisidadiniiauy said sullufsnsiaseuasifiauy savomdaiu
fenuludansimuatasegvemde sudsassdunlii a1 3 Heiliiloanaudesduen
wwintunnem ey saivemde usndesaliimaisnsadumd 40 9%
matussmslunsduliinmassasssmiluusasussmaiildvimsfinudug ey
wuildtimeaseanBenligausariusralilimetnssfuusionssinmsteassdunusing
A By le Sumseugnlianduns iy daumsvhdag s odemnassem N@'amaﬁ
Usvaesliimas snsssSunuiundefisussmsssuwmiui mstvualSunnsaiuivias el ms
pnasseritudumednualsnysfidedldsuanuiiivseuanman eufiosd msssnssduny
Wity vidomaudeneasBeniims idanuarmednuaidnwslutunninedfidmdendes
mamesstuniud aeliidunsazdatengmnanely useilusssanamgulssmadsngui
Danirridausaiisyadlifinasnssfumitundeiisudsnsssumasidennasssvinetuld
Tnsansaldssuldtudemasiviunoufudmiainssddoliinmeudnfificanns

AanssAwnuungualriinisisessiuudsglaensillifinadsiuldiutonnaiilavindund i

(3) Paragraphs (1) and (2) do not apply to a man who provided semen for use in
assisted reproduction by a woman other than the man's spouse pursuant to a written
agreement signed by the man and the woman prior to conception of the child stating that
they intended for the man to be a parent.

() The donor of ova for use in assisted reproduction by a person other than the
donor's spouse or nonmarital partner is treated in law as if the donor were not the natural parent
of a child thereby conceived unless the court finds satisfactory evidence that the person
providing ova and the person intended for the person providing ova to be a parent.

%> Brunet, Laurence; Derek King; Konstantina Davaki; Julie McCandless; Claire
Marzo, and Janeen Carruthers, op. cit., p 304.

% Ibict, p. 304.
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% Section 20-158 of The Code of Virginia Annotated, Parentage of Child Resulting
from Assisted Conception (d)

(d) Birth pursuant to court approved surrogacy contract.—-After approval of a
surrogacy contract by the court and entry of an order as provided in subsection D of § 20-
160, the intended parents are the parents of any resulting child. However, if the court
vacates the order approving the agreement pursuant to subsection B of § 20-161, the
surrogate is the mother of the resulting child and her husband is the father. The intended
parents may only obtain parental rights through adoption as provided in Chapter 12 (§ 63.2-
1200 et seq.) of Title 63.2
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7T Section 20-158 of The Code of Virginia Annotated, Parentage of Child Resulting
from Assisted Conception (e)

(e) Birth pursuant to surrogacy contract not approved by court--In the case of a
surrogacy contract that has not been approved by a court as provided in § 20-160, the
parentage of any resulting child shall be determined as follows:

1) The gestational mother is the child's mother unless the intended mother is a
genetic parent, in which case the intended mother is the mother.

2) I either of the intended parents is a genetic parent of the resulting child, the
intended father is the child's father. However, if (i) the surrogate is married, (i) her husband
is a party to the surrogacy contract, and (i) the surrogate exercises her right to retain custody
and parental rights to the resulting child pursuant to § 20-162, then the surrogate and her
husband are the parents.

3) If neither of the intended parents is a genetic parent of the resulting child, the
surrogate is the mother and her husband is the child's father if he is a party to the contract.
The intended parents may only obtain parental rights through adoption as provided in
Chapter 12 (§ 63.2-1200 et seq.) of Title 63.2.

4) After the signing and filing of the surrogate consent and report form in
conformance with the requirements of subsection A of § 20-162, the intended parents are
the parents of the child and the surrogate and her husband, if any, shall not be the
parents of the child.

%8 Section 20-162 of The Code of Virginia Annotated, Contracts Not Approved by the
Court; Requirements (a) (3)

(@) In the case of any surrogacy agreement for which prior court approval has not been

obtained pursuant to § 20-160, the provisions of this section and §§ 20-156 through 20-159
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and §§ 20-163 through 20-165 shall apply. Any provision in a surrogacy contract that
attempts to reduce the rights or responsibilities of the intended parents, surrogate, or her
husband, if any, or the rights of any resulting child shall be reformed to include the
requirements set forth in this chapter. A provision in the contract providing for compensation
to be paid to the surrogate is void and unenforceable. Such surrogacy contracts shall be
enforceable and shall be construed only as follows: (3) Upon expiration of three days
following birth of any resulting child, the surrogate may relinquish her parental rights to the
intended parents, if at least one of the intended parents is the genetic parent of the child,
by signing a surrogate consent and report form naming the intended parents as the parents
of the child. The surrogate consent and report form shall be developed, fumished and
distributed by the State Registrar of Vital Records. The surrogate consent and report form
shall be signed and acknowledged before an officer or other person authorized by law to
take acknowledgments. The surrogate consent and report form, a copy of the contract, and
a statement from the physician who performed the assisted conception stating the genetic
relationships between the child, the surrogate, and the intended parents, at least one of
whom shall be the genetic parent of the child, shall be filed with the State Registrar within
180 days after the birth. The statement from the physician shall be signed and acknowledged
before an officer or other person authorized by law to take acknowledgments. There shall be
a rebuttable presumption that the statement from the physician accurately states the genetic
relationships among the child, the surrogate and the intended parents. Where a physician's
statement is not available, DNA testing establishing the genetic relationships between the
child, the surrogate, and the intended parents may be substituted for the physician's
statement

?9 Section 168-B:17-25 of the New Hampshire Revised Statutes
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100 Section 742.15 of the Florida Statutes Annotated

Gestational Surrogacy Contract. — (1) Prior to engaging in gestational surrogacy, a
binding and enforceable gestational surrogacy contract shall be made between the
commissioning couple and the gestational surrogate. A contract for gestational surrogacy shall
not be binding and enforceable unless the gestational surrogate is 18 years of age or older
and the commissioning couple are legally married and are both 18 years of age or older.

101 Section 742.15 of the Florida Statutes Annotated

Gestational Surrogacy Contract. — (2) The commissioning couple shall enter into a
contract with a gestational surrogate only when, within reasonable medical certainty as
determined by a physician licensed under chapter 458 or chapter 459:

(@) The commissioning mother cannot physically gestate a pregnancy to term;

(b) The gestation will cause a risk to the physical health of the commissioning
mother; or

(c) The gestation will cause a risk to the health of the fetus.

102 Section 742.15 of the Florida Statutes Annotated

Gestational Surrogacy Contract. — (3) A gestational surrogacy contract must
include the following provisions:

(@) The commissioning couple agrees that the gestational surrogate shall be the
sole source of consent with respect to clinical intervention and management of the
pregnancy.

(b) The gestational surrogate agrees to submit to reasonable medical evaluation
and treatment and to adhere to reasonable medical instructions about her prenatal

health.
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(c) Except as provided in paragraph (e), the gestational surrogate agrees to
relinquish any parental rights upon the child’s birth and to proceed with the judicial
proceedings prescribed under s. 742.16.

(d) Except as provided in paragraph (e), the commissioning couple agrees to accept
custody of and to assume full parental rights and responsibilities for the child immediately
upon the child’s birth, regardless of any impairment of the child.

(e) The gestational surrogate agrees to assume parental rights and responsibilities for
the child born to her if it is determined that neither member of the commissioning couple
is the genetic parent of the child.

103 Section 7601 of the California Family Code

(0) This part does not preclude a finding that a child has a parent and child
relationship with more than two parents.

10% Section 7602 of the California Family Code

The parent and child relationship extends equally to every child and to every
parent, regardless of the marital status of the parents.
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WIILENMIWITE: FnwilSeudisuannngranguas MmNy vesemmanigowsni,”
NIEINYUUBUTEULTNBUARERSIIN 4 (Weeu 2555): 139-163.

196 M. J. Vonk, Natherland: Maternity for Another: A Double Dutch Approach, In
Gestation pour autrui: Surrogate Motherhood (dir. F. Moneger), coll. Collques, Vol.
14, Proceedings of the 8th Congres of International Comparative Law, Held in
Washington DC 2010, (Paris: Society of Comparative Legislation, 2011), p. 212.

197 Michele André, Alain Milon and Henri de Richemont, Contribution a la
Reflexion sur la matrmite pour autrui, au nom de la commission des affaires
sociales et de la Commission des Lois Information Report n° 421, 25 June 2008,

French Senate, p. 27, Retrieved May 11, 2021 from www.senat.fr/rap/r07-421/r07-4211.pdf
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198 Section 1A of the Surrogacy Arrangements Act 1985, No Surrogacy arrangement
is enforceable by or against any of the persons making it.

199 Department of Health, Review of the Human Fertilisation and Embryology
Act: A Public Consultation, p. 55, Retrieved May 11, 2021 from https.//acmedsci.ac.uk/file-
download/34948-AMSFinal.pdf

10 Section 36 Amendment of Surrogacy Arrangements Act 1985

(1) After Section 1 of the M1 Surrogacy Arrangements Act 1985 there is inserted—
“1A Surrogacy arrangements unenforceable. No surrogacy arrangement is enforceable by or
against any of the persons making it.”

11 Section 20-160 of the Code of Virginia Annotated, Petition and Hearing for Court
Approval of Surrogacy Contract; Requirements; Orders. (b) (4)
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(4) All the parties have voluntarily entered into the surrogacy contract and understand
its terms and the nature, meaning, and effect of the proceeding and understand that any
agreement between them for payment of compensation is void and unenforceable.

12 Section 20-160 of the Code of Virginia Annotated, Petition and Hearing for Court
Approval of Surrogacy Contract; Requirements; Orders (a)

(a) Prior to the performance of assisted conception, the intended parents, the
surrogate, and her husband shall join in a petition to the circuit court of the county or city
in which at least one of the parties resides. The surrogacy contract shall be signed by all the
parties and acknowledged before an officer or other person authorized by law to take
acknowledgments.

3 Section 20-160 of the Code of Virginia Annotated, Petition and Hearing for Court
Approval of Surrogacy Contract; Requirements; Orders (b) (5)

(5) The agreement contains adequate provisions to guarantee the payment of
reasonable medical and ancillary costs either in the form of insurance, cash, escrow, bonds,
or other arrangements satisfactory to the parties, including allocation of responsibility for
such costs in the event of termination of the pregnancy, termination of the contract
pursuant to § 20-161, or breach of the contract by any party;

% Section 20-160 of the Code of Virginia Annotated. Petition and Hearing for Court
Approval of Surrogacy Contract; Requirements; Orders. (b) (10)

(10) The husband of the surrogate, if any, is a party to the surrogacy agreement.

3 Section 20-160 of the Code of Virginia Annotated. Petition and Hearing for Court
Approval of Surrogacy Contract; Requirements; Orders (b) (6)
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(6) The surrogate has had at least one pregnancy, and has experienced at least one live
birth, and bearing another child does not pose an unreasonable risk to her physical or mental
health or to that of any resulting child. This finding shall be supported by medical evidence.

16 Section 20-160 of the Code of Virginia Annotated, Petition and Hearing for Court
Approval of Surrogacy Contract; Requirements; Orders (b) (8)

(8) The intended mother is infertile, is unable to bear a child, or is unable to do so
without unreasonable risk to the unbom child or to the physical or mental health of the
intended mother or the child. This finding shall be supported by medical evidence.

17 Section 20-160 of the Code of Virginia Annotated. Petition and Hearing for Court
Approval of Surrogacy Contract; Requirements; Orders. (b) (9)

(9) At least one of the intended parents is expected to be the genetic parent of
any child resulting from the agreement.

18 Section 168-B:25 of the New Hampshire Revised Statutes 2013

168-B:25 Mandatory Terms of Surrogacy Contract. — A surrogacy contract shall be
signed by the intended parents, the surrogate, and, if she is married, the surrogate's husband
and shall include the following provisions:

l. The consent of the surrogate that she shall surrender custody of the child or
accept the obligation of parenthood if she gives notice of intent to keep the child as
provided in paragraph IV.

Il. The consent of the husband of the surrogate, if any, that he shall surrender
custody of the child or accept the obligation of parenthood, if the surrogate gives notice of
intent to keep the child as provided in paragraph IV.

ll. The consent of the intended parents that they shall accept the obligations of
parenthood, unless the surrogate gives notice of intent to keep the child as provided in

paragraph IV.
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IV. The right of the surrogate to keep the child if at any time prior to 72 hours after
the birth of the child, the surrogate:

(a) Executes a signed writing of her intention to keep the child; and

(b) Delivers the writing to the intended parents, the attending physician, or the
hospital medical director or designee.

This right may only be exercised personally by the surrogate and shall not be
exercised by any guardian or other representative of the surrogate. Notice of intent to keep
the child shall be given within 72 hours after the birth of the child, unless extenuating
circumstances prevent the surrogate from making an informed decision, in which case the
period shall be one week.

V. If the surrogate will receive a fee, a provision that fees shall be limited to:

(@) Pregnancy-related medical expenses, including expenses related to any
complications occurring within 6 weeks after delivery and expenses related to the medical
evaluation;

(b) Actual lost wages related to pregnancy, delivery and postpartum recovery, if
absence from employment is recommended in writing by the attending physician;

(c) Health, disability and life insurance during the term of pregnancy and 6 weeks
thereafter;

(d) Reasonable attorney's fees and court costs; and

(e) Counseling fees and costs associated with the nonmedical evaluations, and

home studies for the surrogate and her husband, if any.
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19 Section 742.16 of the Florida Statutes Annotated

Expedited Affirmation of Parental Status for Gestational Surrogacy. —

(1) Within 3 days after the birth of a child delivered of a gestational surrogate, the
commissioning couple shall petition a court of competent jurisdiction for an expedited
affirmation of parental status.

(2) After the petition is filed, the court shall fix a time and place for hearing the
petition, which may be immediately after the filing of the petition. Notice of hearing shall
be given as prescribed by the rules of civil procedure, and service of process shall be made
as specified by law for civil actions.

(3) Upon a showing by the commissioning couple or the child or the gestational
surrogate that privacy rights may be endangered, the court may order the names of the
commissioning couple or the child or the gestational surrogate, or any combination thereof,
to be deleted from the notice of hearing and from the copy of the petition attached thereto,
provided the substantive rights of any person will not thereby be affected.

(4) Notice of the hearing shall be given by the commissioning couple to:

(a) The gestational surrogate.
(b) The treating physician of the assisted reproductive technology program.
(© Any party claiming paternity.
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(5) All hearings held in proceedings under this section shall be held in closed court
without admittance of any person other than essential officers of the court, the parties,
witnesses, and any persons who have received notice of the hearing.

(6) The commissioning couple or their legal representative shall appear at the
hearing on the petition. At the conclusion of the hearing, after the court has determined
that a binding and enforceable gestational surrogacy contract has been executed pursuant
tos. 742.15 and that at least one member of the commissioning couple is the genetic parent
of the child, the court shall enter an order stating that the commissioning couple are the
legal parents of the child.

(7) When at least one member of the commissioning couple is the genetic parent
of the child, the commissioning couple shall be presumed to be the natural parents of the
child.

(8) Within 30 days after entry of the order, the clerk of the court shall prepare a
certified statement of the order for the state registrar of vital statistics on a form provided
by the registrar. The court shall thereupon enter an order requiring the Department of Health
to issue a new birth certificate naming the commissioning couple as parents and requiring
the department to seal the original birth certificate.

(9) All papers and records pertaining to the affirmation of parental status, including
the original birth certificate, are confidential and exempt from the provisions of s. 119.07(1)
and subject to inspection only upon order of the court. The court files, records, and papers
shall be indexed only in the name of the petitioner, and the name of the child shall not be
noted on any docket, index, or other record outside the court file.

120 Section 742.16 of the Florida Statutes Annotated, Expedited Affirmation of
Parental Status for Gestational Surrogacy — (6)

121 Section 742.16 of the Florida Statutes Annotated
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Tutszmadanguladl Tgyai@lilu Section 37 ¥89 Human Fertilisation and Embryology

Act 1990 ' g Abortion Act of 1967 namAseya R viANsAIATIAlamemnsuasTusedls

Expedited Affirmation of Parental Status for Gestational Surrogacy —3 (e) The
gestational surrogate agrees to assume parental rights and responsibilities for the child born
to her if it is determined that neither member of the commissioning couple is the genetic
parent of the child.

122 Brunet, Laurence; Derek King; Konstantina Davaki; Julie McCandless; Claire
Marzo, and Janeen Carruthers, op. cit.,, p. 310.

125 Section 37 of Human Fertillisation and Embrylogy Act 1990, Amendment of Law

Relating to Termination of Pregnancy.
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1) For paragraphs (a) and (b) of section 1 (1) of the M1Abortion Act 1967 (grounds for
medical termination of pregnancy) there is substituted—

“(a) that the pregnancy has not exceeded its twenty-fourth week and that
the continuance of the pregnancy would involve risk, greater than if the pregnancy
were terminated, of injury to the physical or mental health of the pregnant woman or any
existing children of her family; or

(b) that the termination is necessary to prevent grave permanent injury to the
physical or mental health of the pregnant woman; or

(0) that the continuance of the pregnancy would involve risk to the life of the
pregnant woman, greater than if the pregnancy were terminated; or

(d) that there is a substantial risk that if the child were bom it would suffer from
such physical or mental abnormalities as to be seriously handicapped.”

(2) In Section 1 (2) of that Act, after “(a)” There is Inserted “or (b)”

(3) After Section 1 (3) of that Act there is inserted— “(3a) The power under
subsection (3) of this section to approve a place includes power, in relation to treatment
consisting primarily in the use of such medicines as may be specified in the approval and
carried out in such manner as may be so specified, to approve a class of places.”

(4) For Section 5 (1) of that Act (effect on M2Infant Life (Preservation) Act 1929) there
is substituted—

“(1) No offence under the Infant Life (Preservation) Act 1929 shall be committed by
a registered medical practitioner who terminates a pregnancy in accordance with the
provisions of this Act.”

(5) In Section 5 (2) of that Act, for the words from “the miscarriage” to the end there
is substituted “a woman’s miscarriage (or, in the case of a woman carrying more than one
foetus, her miscarriage of any foetus) is unlawfully done unless authorised by section 1 of
this Act and, in the case of a woman carrying more than one foetus, anything done with
intent to procure her miscarriage of any foetus is authorised by that section if—

(a) the ground for termination of the pregnancy specified in subsection (1) (d) of
that section applies in relation to any foetus and the thing is done for the purpose of

procuring the miscarriage of that foetus, or
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(b) any of the other grounds for termination of the pregnancy specified in that
section applies”

124 Section 18.2-74.1 of The Code of Virginia Annotated. Abortion, etc.,, when
necessary to save life of woman. In the event it is necessary for a licensed physician to
terminate a human pregnancy or assist in the termination of a human pregnancy by
performing an abortion or causing a miscarriage on any woman in order to save her life, in
the opinion of the physician so performing the abortion or causing the miscarriage, §§ 18.2-
71, 18.2-73 and 18.2-74 shall not be applicable.

125 Section 132:23 Title X of the New Hampshire Statutes, et seq,

126 Section 18.2-74.1 of The Code of Virginia Annotated. Abortion, etc.,, when
necessary to save life of woman. In the event it is necessary for a licensed physician to
terminate a human pregnancy or assist in the termination of a human pregnancy by

performing an abortion or causing a miscarriage on any woman in order to save her life, in
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Tussmessnqulsifvhumssumsisnsssuml nsnsusmsuseasssumazgnauny
Tnel Human Fertilisation and Embryology Act 1990 Tuusnsel uaslidednnsnssvinsaialdil
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the opinion of the physician so performing the abortion or causing the miscarriage, §§ 18.2-
71, 18.2-73 and 18.2-74 shall not be applicable.

127 Section 7613 of the California Family Code and Section 123450-123460 of the
Health and Safety Code.

128 Government of Netherlands, Abortion, Retrieved January 25, 2010 from
https://www.government.nl/topics/abortion

129 peter De Cruz, Comparative Healthcare Law (London: Cavendish, 2001), p. 176.
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130 Section IV Offences Against Filiation of Article 227-12 of Penal Code

Article 227-12 The incitement of the parents or one of them to abandon a born or
unborn child, made either for pecuniary gain, or by gifts, promises, threats or abuse of
authority, is punished by six months' imprisonment and a fine of €7,500 €.

Acting for pecuniary gain as an intermediary between a person desiring to adopt a
child and a parent desiring to abandon its born or unborn child is punished by one year's
imprisonment and a fine of €15,000.

The penalties provided by the second paragraph apply to acting as an intermediary
between a person or a couple desiring to receive a child and a woman agreeing to bear this
child with the intent to give it up to them. Where the offence is habitually committed for
pecuniary gain, the penalties incurred are doubled. Attempt to commit the offences referred
to under the second and third paragraphs of the present article is subject to the same
penalties.

131 Section IV Offences Against Filiation of Article 227-13 of Penal Code

Article 227-13 Wilful substitution, false representation or concealment which
infringes the civil status of a child is punished by three years' imprisonment and a fine of

€45,000. Attempt to commit this offence is subject to the same penalties.
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132 Section 742.15 of the Florida Statutes Annotated

Gestational surrogacy contract. — (4) As part of the contract, the commissioning
couple may agree to pay only reasonable living, legal, medical, psychological, and
psychiatric expenses of the gestational surrogate that are directly related to prenatal,
intrapartal, and postpartal periods.

133 Snyaydnwal Wyazalu wnvediiug, (Soadu, wi 139-163.

3% Brunet, Laurence; Derek King; Konstantina Davaki; Julie McCandless; Claire

Marzo, and Janeen Carruthers, op. cit.,, p. 310.
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138 Jan Kennedy and Andrew Grubb, op. cit., p. 859.
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