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ABSTRACT

According to the doctrine of separation of power in liberal democratic States,
the Executive issues administrative rules as entrusted by the Legislative to be a tool for
administration of the country. The administrative rules are known as, inter alia, a Royal Decree,
Ministerial Regulation, Notification, Regulation, By-Law, Ordinance, and Stipulation.

This thesis has an aim to study the making process of administrative rules of each
type, including the problems thereof in various cases. The study was based on documentary
research. All data and information gathered from textbooks, documents, Thai and foreign articles,
and the opinions of the Council of State, were qualitatively analyzed in order to provide
the Executive with guidelines to be the good standard for rulemaking.

The administrative rulemaking is based on two fundamental conditions: firstly,
the form, type, substance and structure of a rule, and secondly, the principles of rulemaking.

Regarding the form, type and substance, the thesis explained meanings and
characters of each type of rules comprising of the Royal Decree, Ministerial Regulation,
Notification, Regulation, By-Law, Ordinance, and Stipulation. These rules are different in forms,
substances, objectives and procedures.

On the other hand, the structure of each type of the rules is similar, which contains
the title, preamble, enabling statute, effective date, termination or amendment clause, and
the signature of relevant Ministry or the issuer.

The thesis examined the fundamental principles for rulemaking to be accurate and

lawful on the ground that since the Executive issues rules as entrusted by the Legislative, such



issuance thereby is under certain rules and requirements. This thesis generally called such rules
and requirements as good standard for rulemaking.

The thesis findings reveal that the guidelines of the good standard for rulemaking are
as follows:

1. The administrative rulemaking requires the provisions of enabling statute and
must be within the scope of such provisions. The Executive cannot issue any rule beyond
the intention of the enabling provisions by means of expansion;

2. In general, sub-entrustment is prohibited in the administrative rulemaking, because
the entrustment comes from the enabling statute. However, it can be allowed in certain cases
where the details are needed to be determined for flexibility or where it concerns only
the practical procedures of authorities executing the law;

3. The administrative rules must, in general, contain clear details sufficient for
practice. Wordings of the rules must be explicit and without ambiguity in order that it can be
followed in accordance with its objectives;

4. The administrative rulemaking must not cause excessive burden to persons to
whom the rules are applied, especially the rules that affect people’s rights;

5. The administrative rulemaking must take into consideration the form of each type
of the rules, for example, referring to the enabling clause, drafting the effective date clause, or
the relevant resolutions of the Council of Ministers. Such details may affect the validity of
the rulemaking.

This thesis presents the recommendations for the revision of rulemaking in Thai
legal system as follows:

1. In Thai legal system, there is the variety of rules that the Executive can choose
from in the rulemaking process. This is consistent with the study of classification of rules in
foreign legal systems. However, it was found that the foreign legal systems allow the creation of
new variety of rules to be the additional tool of the existing ones. There should therefore be
the idea of designing new types of administrative rules to relieve the delay in amending laws to
cope with rapid changes;

2. In Thai legal system, the rule in significant hierarchy should be reviewed in order

to make clear that such rule issued by the Executive is in consistent with the intention as entrusted



by the Legislative. For example, the rule made by virtue of the statute protecting people’s rights
and freedom should be reviewed its scope and substances by the Legislative;

3. As the thesis findings reveal problems and conclusions of the good standard for
rulemaking, they should be gathered and applied for making rules as the guidelines to reduce
the problems of inconsistency with the law. The rulemaking manual should be initiated to assist
the drafters, which will bring about the clear and common principles of rulemaking;

4. The necessity of rulemaking should be examined and analyzed, especially
the certain rules that affect the engagement in an enterprise or occupation, economic, consumer
protection, the safety of people’s life and health. In this connection, the Regulation applicable to

the making of such rules should be issued.





