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Nowadays, there are a great number of business advantages which have been taken
from the unique character of popular persons such as names, voices, body movements or other
uniqueness. Although personal uniqueness is absolute right which can identify one person from
another and it is personal right which has not been directly protected by law apart from the name,
when there is violation of right, the general applicable laws must be applied to protect the
uniqueness of popular persons from taking business advantages. The applicable laws are
Trademark Law and Civil and Commercial Law. Consequently, this thesis aims to study the
problems in applying the related laws to protect uniqueness or personal unique character of
popular persons. The study includes the possible ways to redress problems in the case where the
said laws can not provide with adequate and effective protection for uniqueness of popular
persons.

This thesis is in the form of documentary research by studying from texts, books,
articles, magazines and related theses. It includes the laws which have been applied to protect the
uniqueness of popular persons from taking business advantages in other countries such as France,
Germany, Canada, England, Australia and the United States of America.

From the study, it is found that the Trademark Law does not automatically protect the
personal uniqueness. However, if personal names or images are protected as a type of trademark,
it must be subject to the legal condition that names and images must be used with the images or
they must be marked with or related to the products. If it appears that their own names or images
are not used in the form of trademark, the popular persons’ names or pictures are not protected

according to the Trademark Law. However, since the uniqueness of popular persons is considered
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as an absolute right which may be violated, the principles of wrongful act under Section 420 can

be applied for the claim of damages. In applying the said legal principles of wrongful act, there '
are some problems which do not provide with the effective and adequate protection for

uniqueness of popular persons. In this regard, the legal issue includes the interpretation in

providing with protection for uniqueness of popular persons and the lack of explicit limitation or

exception to use the personal uniqueness. The problems include the protection for popular persons

after death. Because personal uniqueness is personal right, not property right, the heirs or

heiresses of such persons are not entitled to receive a legacy or dispose the said right or take legal

action against the third parties. There are also problems in determining the compensation. There

are mostly damages in business benefits, popularity or reputation of popular persons which are

difficult to prove how much the plaintiff’s benefits are actually affected or damaged.

Consequently, when the fact is uncertain or the plaintiff can not clearly adduce, the Court may

determine the compensation which is appropriate as per such circumstance. The amount of
compensation may not be appropriate with the portion which should be entitled to and the

damages may not be worth-receiving comparing to the received damage and expenses in

prosecuting the wrongful act case.

Therefore, this thesis suggests that the law which provides with the protection for
popular persons together with the explicit principles and limitations of rights of popular persons
be particularly enacted in order to redress the problems in interpreting whether or not the personal
uniqueness is the right which is protected by law. The way to use personal uniqueness should be
provided to identify in what way it can be considered as the violation and in what extent the
uniqueness of popular persons can be used. Apart from this, the personal uniqueness should be
considered as a type of property which can be sold and disposed the right and given the right to
their heirs or heiresses in receiving the benefits from what other persons take business advantages
due to the uniqueness of popular persons and in being entitled to protect the uniqueness of
popular persons from taking business advantages inappropriately. The actual damages should also
be claimed. The plaintiff should be entitled to claim the violators to compensate the undue
benefits from the wrongful act provided that it should be firstly presumed that the undue benefits

due to taking advantages from the uniqueness of plaintiff are damage which the plaintiff is
entitled to claim damages. Moreover, the principles in determining the punitive damages should

be applied to suppress the violators not to commit such action again.





