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ABSTRACT
179639

Sine Criminal Law in Thailand has no clearly explanation of concepts and no
criterion of separation between commencement and preparation, it allowed the jurists as in many
countries to create many theory concepts for their own doing justice. In section 80 of Thailand
criminal law, it provided only that attempts mean commencement and commencement mean acts
to commit an offence which are incomplete, or are complete but unsuccessful. It does not explain
how the characters of the conducts are. The meanings of committing crime in the criminal law is
the acts that passed the steps of preparation but were not the complete offences. The degree of the
conducts is difference in boundary from beyond mere preparation to proximity to the completion
of a crime. The limit of the scope of such conducts is a problem to be argued.

In Thailand, courts provide and give the meanings the concepts, but they have not
clearly said which criterion or theory they adopt for useful guidance. An approach will specify
facts of the conducts, then provide discretion to decide to each case as they think fit. Another
approach will use criterion of proximity or remote to the completion of a crime to be standard to
judge, which similar to the proximity acts theory in other countries.

In study, we can see that courts accept the proximity acts theory to adopt for useful
guidance on this issue. However, the character of the criterion, and theory explanation still has
the character of applying discretion for facts in any particular case (case by case) and give the
strictly meanings by holding the proximate act to complete of a crime must be the step of the
conduct that is part of fault elements, which cause the uncertainty, and in gone case it is contrary

to the public feelings.
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The objective of this thesis is to study how the characteristics of the concepts and the
criterion providing of the separation between commencement and preparation in thailand should
be by studying research documents, information from textbooks, thesis articles, justice case study,
and law comments on this issue.

From the study, we found that the separation of commencement and preparation in
many countries has the characteristic of limit of the criterion for general use in the farm of many
law theories. Nowadays, there will be approach to expand the boundary of attempts to highly
protect society. Traditional common law countries have the viewpoint to emphasize more
subjective, now they expand the boundary to be criterion which has the viewpoint to emphasize
more in subjective, as in England right now there is criterion on the Criminal Attempts Acts 1981.
In America, there is criterion on the substantial step acts theory. To the civil law countries, even
though France use same criterion on the proximity acts theory, it has the viewpoint that
emphasize subjective of the agent, that is not only based on criterion of the conducts which is
proximate in fault element of the agent, but also consider the intent of the agent together which
the behavior. In Germany, they use dangerous possibility acts theory, which criterion of the
conduct that affects morals in the law to be judged.

The suggestion of this is that there should be the criterion limit to be used as forming
general standard. In the form of theory to clearly explain principles and reasons to be used, and
the theory should expand the boundary of commencement attempts to highly protect society as in
many countries nowadays. For myself, I think that the criterion of the substantial step acts theory
has too wide boundary. To give the meanings of the traditional criterion to discretion in particular
facts is uncertain an too narrow. The criterion that should be used to separate still is the criterion
of proximity or remote to the complete crime, but the meanings of proximity should not be
limited only on the conduct element. The discretion standard should include the proximity to the
complete crime, risks, danger to cause harm to victim and society, violence of that offence, the
behavior of continuous conducts and the purpose of the conducts of the agent, evidence which is
to expand the boundary of commencement attempts more on subjective, on the basic purpose of
providing offence to prevent harm before it happened (nip violence in the bud), which similar to
the criterion of the proximity acts theory in France, uses dangerous proximity acts theory in

America, and dangerous possibility acts theory in Germany.





