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Abstract
179536

The exercise of power on personnel administration by the Judicial Commission;
which is now called “the Judicial Service Commission,” is explicable as an administrative act and
it is supposed to be subjected to the Administrative Court’s supervision upon section 276 of the
Constitution of the Kingdom of Thailand, B.E. 2540 (1997) and (1) paragraph one of section 9 of
the Act on Establishment of Administrative Courts and Administrative Court Procedure, B.E.
2542 (1999). However, the aforesaid principle is significantly exceptional as prescribed by (2)
paragraph two of section 9 of the said Act. Consequently, a problematic issue happened is
whether or not such a kind of administrative acts of the Commission shall be under a supervision
of the Judicial Court once and again. Up to one extent, this seems to be legitimate. But, in fact, it
is naturally controversial to another principle “the principle of suitability”. To elaborate more this
point, the Judicial Court is expected to play a promising role as the neutral organ in controlling
the Commission’s acts to be legalized. If this is the case, it will be questionable and lead to a
technical problem since the Court has played an important part in the Judicial Service
Commission itself. Moreover, the Commission’s performance can affect the individual’s right in
one way or another---such a kind of its administrative acts are fairly obvious both in the past and
present when there have been several petitions involving such the deeds submitted to the
Administrative Court. For this reason, this thesis is aimed at studying and discovering the most
suitable and neutral judicial organ to help remedy the individual’s grievances caused by such an
exercise of power of the Commission.

This thesis is a kind of a comparative study and a method of study is a documentary

research. To encourage a comparison between what happened in Thailand and in foreign
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countries proceeded properly, it is in need of making a research on some academic works wrote
by the academic group and the distinguished scholars, relative theses, domestic and foreign
websites and laws, and the decisions ruled by the Courts in foreign countries; particularly
emphasizing on power and duties of the controlling organs in supervising an exercise of power of
the Judicial Commission.

The study focuses on the model of a control of power of the judicial commission in
some foreign countries like Japan, Germany, Italy and French. Particularly in the last two
countries, it is found that their judicial commission has the model of exercise of power and the
personnel management system similar to that of Thailand and also has the dual court system too.
Most importantly, a dispute involving an act of the judicial commission is ruled by their Supreme
Administrative Court to be within the competence of the Administrative Court directly; with an
implementation of inquisitorial system and administrative law. In case of Thailand, to empower
its Administrative Court a competence over such a case, it is necessary to revoke (2) paragraph
two of section 9 of the Act on Establishment of Administrative Courts and Administrative Court
Procedure, B.E. 2542 (1999). By the same token, this may bring about an argument on suitability
of a supervision of power exercised by the Judicial Commission of the Administrative Court,
which is a personnel administrative organ itself. As a result, the Administrative Court and the
Judicial Court become likewise because they are lacking in neutrality of power supervision. From
the study, it finally came to a conclusion that the judicial organ which is suitable to control the
exercise of power of the Judicial Service Commission shall be the neutral one along with
knowledgeable officials like the Constitutional Court.

However, at present, there are wide-spread arguments on the duties of the
Constitutional Court among the lawyers and the academic group. Most of all, the Court is just a
newly established organ. In this regard, it would be wise to organize the joint-committee
comprising the representatives of the Administrative Court--the Judiciai Court--the Constitutional
Court, who have no position in the Judicial Service Commission or the Judicial Commission of
the Administrative Court, or to empower the Administrative Court to control the exercise of
power of the Judicial Service Commission while the Judicial Court to control the Judicial
Commission of the Administrative Court interchangeably. Hopefully, this method will be helpful

to them to perform their duties impartially and fairly.





