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ABSTRACT

The prosecution of child and young person shall be terminated either during the
course of proceedings of judicial officials, before public prosecutor constitute prosecution, or
during the course of proceeding of court, before the trial, if extrajudicial measures called ‘Special
Measures Other Than Criminal Prosecution’ provided by Section 86 and Section 90 of The Act of
Juvenile and Family Courts and Procedures for Juvenile and Family Cases B.E. 2553 (2010) are
applied. These special measures are like filters that remove child and young person alleged to
have committed criminal offences from usual justice system where the case will be tried and
adjudicated by court. They are alternative justice systems which are parallel to the usual system
and deemed to be another ways of serving criminal justice. Special Measures Other Than
Criminal Prosecution are aimed at lightening court’s load, or at diverting cases from the
mainstream justice system. They are also ways that lead to diminished necessity of applying
criminal justice system to children. Without court proceeding, there will be no conviction to be
recorded and, then, no criminal record to label juvenile offender ‘ex-offender’. In Thailand,
within the concept of Restorative Justice, such special measures are used in order to divert cases
from court. As Restorative Justice can be applied at any stage of criminal justice system for child
and young person; this concept is regarded more open and flexible than the earlier one adapted to
criminal prosecution. With this theory of justice, all the stakeholders will admit that what is
served is actually justice; and their relationships will be restored, or, otherwise, ready to be newly

built.



As stated by Section 86 and Section 90 of The Act of Juvenile and Family Courts and
Procedures for Juvenile and Family Cases B.E. 2553 (2010) Special Measures Other Than
Criminal Prosecution shall be applied, during the course of proceedings of judicial officials or of
court, only on the conditions that i) the child or young person alleged to have committed an
offence has never been imprisoned by final judgment and that ii) the punishment of the offence
the child or young person alleged to have committed is no more than that indicated by such
provision. The so enactment deprives the child and young person of opportunities to enter
alternative justice system, and, therefore address them to fully formal justice system. These are
contrary to the objectives of establishment of Juvenile and Family Courts and of criminal
prosecution of the child and young person. Criteria, under Thai law, for using Special Measures
Other Than Criminal Prosecution and, consequently, for terminating criminal prosecution of child
and young person during the course of proceedings of judicial officials and of court are different
from those under Canadian law. To clarify, the conditions provided by Section 86 and Section 90,
mentioned above, are not required by Section 10 (2) of Youth Criminal Justice Act. Under such
Canadian act, an extrajudicial sanction, which can be compared to Thai Special Measures Other
Than Criminal Prosecution, cannot be used during the course of proceedings of judicial officials
and of court, and, youth case, is therefore, diverted to official criminal proceeding only in the
cases specified by Section 10 (3), i.e. in the case that a young person denies participation or
involvement in the commission of the offence, or in the case that a young person expresses the
wish to have the charge dealt with by a youth justice court. Without specification of condition
relating to punishment of the committed offence as provided by Thai law, prosecution of young
person complies with principle of Canadian Youth Criminal Justice Act.

With all above mentioned, Section 86 and Section 90 of the Act of Juvenile and
Family Courts and Procedures for Juvenile and Family Cases B.E. 2553 (2010) should be
amended as follows: The criterion for using Special Measures Other Than Criminal Prosecution
which is based on prior conviction of the child and young person should be repealed. The
sentence ‘if it appears that the child or young person has never been imprisoned by a final
judgment’ of both Section 86 paragraph 1 and Section 90 should be deleted. And, for Section 86,
more factors should take into consideration in deciding whether the prosecution should be

constituted. The sentence ‘and the facts according to the circumstances of the case do not appear



that the committed offence is extremely harmful to society or seriously affects the public’ should
be added. For section 90, the specification of heaviness of the punishment of the committed
offence to which Special Measures Other Than Criminal Prosecution can apply should be
repealed. It should be substituted as follows: ‘when a prosecutor has presented a case to the court
alleging the child or young person to have committed a criminal offence punishable with
imprisonment, whether with or without a fine, In considering seriousness of the offence, type of
offence, and criminal record of the child and young person or other circumstances that make the
offence more serious and appropriate Special Measures Other Than Criminal Prosecution to be
selected to apply’. In addition, with the purpose of clear and harmonizing practice, the guideline
for using Special Measures Other Than Criminal Prosecution during the proceedings of judicial
officials or of court should be made. The sentence ‘in the case that an offence violates several
provisions of the law or that several distinct and different offences are committed at once; the use
of Special Measures Other Than Criminal Prosecution will depend on the offence with the
heaviest punishment’ should be added to Section 86 and Section 90. With these amendments,
child and young person will get a chance to enter the proceeding where Special Measures Other
Than Criminal Prosecution are applied. The main objective of serving child and young person
with justice, which is to prevent child and young person from habitual offending, will be
achieved. Youth offender will be reformed, restored and rehabilitated according to the approach
to child and young person welfare. Moreover, child and young person will be addressed to the
prosecution that is fair, right, and appropriate, and that complies with the objectives of
establishment of Juvenile and Family Courts and of truly criminal prosecution of child and young

person.
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