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ABSTRACT

This thesis aims to study and analyse the objectives of the application of arrest and
detention measures under the Emergency Decree on Public Administration in Emergency
Situation B.E.2548 which provides that when the Prime Minister has declared that any emergency
situation is a serious situation, the Prime Minister shall have the power to issue a notification that
a competent official shall have the power of arrest and detention over persons suspected of having
a role in causing the emergency situation for a period not exceeding 7 days which may be
extended for total period of not exceeding 30 days. Such arrest and detention shall not be
considered as arrest and detention under the Criminal Procedure Code which means that such
person arrested and detained in the area in which an emergency situation is declared a serious
situation may be arrested and detained for the maximum period of 114 days (30 days maximum
under the Emergency Decree and 84 days maximum under the Criminal Procedure Code). This
thesis then comparatively explores the objectives of arrest and detention under international
standard and rule, the laws of other jurisdictions, arrest and detention under the Constitution of
the Kingdom of Thailand and the Criminal Procedure Code of Thailand whether they are in
harmony or not and to what extent.

Findings from the study suggest that the Emergency Decree on Public Administration
in Emergency Situation B.E.2548 was enacted mainly from security reason in the area of the deep
south of Thailand. Although this Emergency Degree requires that, in order to arrest and detain
any person, the competent official has to apply for leave of a court of competent jurisdiction or
the Criminal Court before conducting such arrest. However, the ground for such arrest and
detention under the Emergency Decree on Public Administration in Emergency Situation B.E.
2548 is broadly established that a person is merely suspected of having involved in the emergency

situation. This is quite different from the ground for granting arrest warrant under the Criminal



Procedure Code in which the court needs to be satisfied with reasonable evidence before granting
such arrest warrant. The reason is that this provision of the Emergency Degree makes it possible
to take any person involving in the emergency situation while the ground for issuing arrest
warrant under the Criminal Procedure Code is not met, may be taken to custody of the state in
order to solve such emergency situation. By reviewing number of the accused arrested and
detained under the Emergency Decree on Public Administration in Emergency Situation
B.E.2548 in the deep south of Thailand during 2005-2009, it appears that there were 1,746
persons in total who were arrested and detained but then 1,353 persons or 77% out of such total
number were released without being subject to any action. This can be said that arrest and
detention under such Emergency Decree was made in order to prevent any suspected person from
having involved in the emergency situation while the ground for issuing arrest warrant under the
Criminal Procedure Code is not met; in order to take such person to custody of the state. This can
compare to the ground for issuing arrest warrant in case of making other trouble or disturbance
which is considered as the preventive measure against further crime or wrongdoing. However, it
is debatable that the Emergency Decree on Public Administration in Emergency Situation
B.E.2548 provides that arrest and detention under this Emergency Decree shall not be considered
as the same under the Criminal Procedure Code and thus being possible of prejudicing the basic
rights and freedoms of such arrested and detained person such as the right to being paid a visit,
the right to see and consult his/her lawyer, the right to object such arrest and detention etc. It has
been reported that some suspected persons were beaten or tortured just to force them to confess
which is an unacceptable act seriously violating basic rights and freedoms irrespective of the fact
that the state is being under emergency situation. On the contrary, the status and the guarantee of
rights of the suspected should be in better or not lower that such provided for the same under the
Criminal Procedure Code. Therefore, in order to ensure that the arrest and detention under the
Emergency Decree on Public Administration in Emergency Situation B.E.2548 is carried out
effectively and efficiently while the rights and freedoms of the arrested and detained person are
protected, it is necessary to consider determining more specific criteria for issuing arrest and
detention warrant under the Emergency Decree on Public Administration in Emergency Situation
B.E.2548 in order to establish balance between the state interest and the protection of an
individual rights and freedoms under emergency situation as well as to clearly establish rights of

the suspected arrested and detained under such Emergency Decree.



