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ABSTRACT

This thesis aims to research on a loophole in section 65 bis (4) of the Revenue Code.
Without a clear rule of law, such a loophole causes problems of interpretation and boundless
discretion of tax officials. This has an adverse repercussion on the certainty and the efficiency of
taxation, and therefore causes the government the less income from taxation.

Since the number of businesses running in Thailand has been increasing in recent
years, a corporate income tax, resultantly, plays a significant role in Thailand’s economics.
As such, all of the businesses operate herein as juristic persons shall pay their taxes by complying
with section 65 bis (4) of the Revenue Code. This section, as one of the conditions concerning
with the collecting of a corporate income tax which is based on “Net Profits”, was placed as a
mean of anti-unacceptable tax avoidance from setting of price for transferring, selling, servicing
or lending between corporations which have price lower than arm’s length price. Hence, in
accordance with section 65 bis (4), the tax official shall have a power to assess the income tax
regard to arm’s length price. The said assessment is focusing on the case of transferring assets,
providing service or lending money without remuneration; or, with remuneration, providing fee,
service fee or interests in the lower price than arm’s length price without reasonable cause.

By studying the provisions under the Revenue Code together with legal taxation
rulings by the Revenue Department as well as the Supreme Court’s judgments related to section
65 bis (4) of the Revenue Code, the research finds that the exercising of the discretion of tax
officials for anti-unacceptable tax avoidance regarding to section 65 bis (4) is clearly uncertain
and ineffective. The research, consequently, studies and analyses the spirit of law of

corresponding provisions by utilizing the Doctrine of Four Canons of Taxation, Primary



Legislation and Subordinate Legislation and Abuse of Legal Form Doctrine as a mean.
In addition, the studying of foreign laws also takes place namely, the law of the United States of
America, the law of the Commonwealth of Australia and the law of Japan, in order to find a way
to resolve these arising practice problems from the outstanding section.

The research suggests that the definition of “Arm’s Length Price” and “Anti-
Unacceptable Tax Avoidance” should be providing in order to make them clear and certain.
A categorization of legal taxation rulings together with an amendment regarding their legal status
must be proceeded in order to resolve the tax officials’ discretion problem. Furthermore,
a provision relating to “Measure of Anti-Unacceptable Tax Avoidance for Transfer Pricing” shall
be prescribed separately from the general provisions of the Revenue Code for the sake of their
comprehension and enforcement. To an end, adapting the foreign laws to Thai positive laws shall
eradicate this loophole from the law and, as a result, it shall provide the certainty and efficiency

of taxation which substantially benefits Thailand’s economics as a whole.



