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ABSTRACT

This thesis aims to study the legal problems of the Government party’s privilege
to unilaterally rescind the public contract. The problems of raising the Government party’s
privilege for unilateral rescission of the public contract will be focused. The Government party’s
privilege is not found in any provision of law or written as a clause of the public contract.
No specific criteria or guidelines of remedy are provided for the Private party affected. Moreover,
this thesis researches the problems for delivering a judgment by the administrative court through
issuing a decree for revocation of unilateral rescission of the public contract raised by
the Government party.

The study found that the Thai legal system for public contract does not contain any
written provisions concerning the Government party’s privilege for unilateral rescission of all
kinds of the public contracts. In some case, the Government party employs this privilege without
referring to a clause of the public contract or any provision of the written law. This practice
creates an unclear operation and raises the question about whether there are necessary reasons
to use this privilege or what is the scope for claiming this privilege. This type of practice may
make the operation of the Government party delayed or ineffective to serve the public interest.
No criteria in a written law providing a remedy for the Private party affected also yield unsuitable
and unfair remedy. For the administrative court, if the court has a power to deliver a judgment
by issuing a decree for revocation of the unilateral rescission of the Government party which is
unlawful and useless for public interest, the suffering of the Private party will be more effectively
remedied and this is also consistent with the public service of the Government party. This thesis,

therefore, recommends for amending the Act on Administrative Procedure B.E. 2539, a basic law



for the criteria of the administrative proceedings of the public officials, by adding the provisions
concerning the Government party’s privilege for unilateral rescission of the public contract.
This Act now has no provisions over the public contract. Therefore, the amendment for this Act
should add the Section of Public Contract with the provisions for the Government party’s
privilege to unilaterally rescind the public contract. The provisions accepting the Government
party’s privilege to unilaterally rescind the public contract should define the reasons and
necessity, as well as the forms for using this privilege, and should affirm the right of the Private
party to be remedied for any damage. Such right of remedy should be inscribed as an alternative
remedy in addition to litigation. Thai is, the Private party should have a right to ask for damages
from the Government party in the same way in which the remedy is provided in case of the
withdrawal of the lawful administrative order under section 53, para. 3 of the Act on
Administrative Procedure B.E. 2539. This remedy’s standard is equivalent to the protection
provided for the private individual whose lawful administrative order is withdrawn by the public
official. This thesis also gives a suggestion to the administrative court. The administrative court
should deliver a judgment by issuing a decree for revocation of rescission of public contract or
a decree for keeping the parties further obligated to the terms of the public contract. The court’s
decree, if it is considered to be a kind of the delivery of the performance or omission in according
to the terms of the public contract under the 72, para. 1 of the Act on Establishment of
Administrative Court and Administrative Court Procedure B.E.2542, would be the delivery of
judgment to make the Private party remedied more effectively and it also truly protects the public
interest. This practice is consistent with the nature of the dispute in which sometimes the Private
party demands the Government party to continue its obligation under the terms of the contract;

it is a remedy to which the Private party really aims, not a monetary remedy.



