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CHAPTER |
INTRODUCTION

1.1 Origin and I mportance of the Problem

There are two major legal systems of the worlddectaw or civil law
system as used in Thailand, Germany, France arahJetg., and customary law or
common law system as used in England, the UnitateStf America and Australia
etc. (CIA, 2009). In civil law system, the Courtsush use laws and regulations
enacted by the state’s legislature (parliamenterétore, the laws are made in the
form of code or legislation (written law). Code lamakes it easier for all parties to

gain access to its context and for the public tsnb@med of the content of the laws.

As for common law system, it is not necessaryaweehwritten law as it is
generally accepted that decisions of courts haal lbagndings to future decisions
according to the principle “the doctrine of staexidi” which laid down a principle
that if a similar dispute has been resolved inghst, the Court is bound to follow the
reasoning used in the prior decision (Scalia, 1998nd 10). Even though there are
some controversies about this judge-made law @insach system gives judges the
opportunity to use their discretion in decision gk allowing the judicial
procedures to adapt to the changing somatiyout having to amend existing laws as

in civil law countries.

As judges in common law countries are not boundse laws enacted by
the parliament, their judicial procedures and gswmitgy are therefore flexible,
depending on the unique natures and circumstaneadhn case. Civil law system, on
the other hand, may provide clear and easy accefizetlegal context so that the
public knows in advance which action is regardea asime, but having to follow

code laws limits judges’ discretion. Thus, in cilaw countries, the Courts only
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render its decision when there is applicable lagish. As a result, the use of laws by
courts in civil law countries cannot be specifigahilored to apply with the unique

behavior of each defendant and the circumstantieeofase as it takes a long time to
propose and enact legislation. More often than suath process could not be done in

time to follow changing circumstances in the sqgciet

It is generally known that there are some obstaalélse civil law system
that hinder the use of criminal judicial processftectively resolve crime problems

(Merryman and Perez-Perdomo, 208@) (Duhaime, 2010) as followed:

First, the Criminal Code and statues with crimipahalty mostly use just
two types of punishment: imprisonment and fine,retleough the Criminal Code
Section 18 stipulates five kinds (types) of criniinpunishment: execution,
imprisonment, detention, fine and confiscation odgerty (Criminal Codel957).
Thus, in general, the Courts cannot use any kifdpuaishment to punish the
defendant other than imprisonment and fine unléss dpplicable law stipulates
otherwise. In practice, if the Court believes tthat defendant is guilty and there is no
cause for mitigation of punishment, the Court ofg@res the defendant imprisonment
rather than fine. As a result, imprisonment is uaed penalty perhaps more often

than necessary.

Second, Thailand does not have laws with intermtedunishment
measures, that is to say laws that have criminadlpeless severe than imprisonment,
while at the same time do not allow those who hawamitted crime to go back to
the society on probatiorin case the Court is of the opinion that the dedendhould
not go to prison, but at the same time does natrdesprobation, the Court does not
have any other options and is therefore forcedtheeimprison or put the defendant

on probation.

Third, one of the purposes of criminal penaltyasmprove the morals of
the defendants and to ensure that they will notratranother crime. However, Thai

legislation does not have a measure to supportralfyeaiming to prevent the
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defendant from committing another crime. Even thodge Court may have the
discretion to assign some conditions for those weon probation, there are many
limitations in doing so (Section 56). For exampidyas to be the case that the Court
decides to put the defendant on probation andttiea€Court was not going to give the
defendant more than 3 years in prison (Criminal €;otl957). Moreover, the
probation conditions shall not overly affect thefeshelant’s freedom as it is not a
punishment. In case of petty offences which therCaway put the defendant in
custody of less than 3 months (Section 23), thertQoay not assign any probation

condition to the defendant.

The abovementioned limitations may cause the Gouwrse imprisonment
as a criminal penalty more often than necesséngreas in many cases imprisonment
does not serve the purpose of improving the defagfglanorals and behavioBome
of the defendants who deserve to be on strict pimibare free to go back to the
society even though they are assigned to publikwoembers of the public have
difficulty accepting that the law takes the undewy conduct seriously (JRank,
2010a).

In case of repeated crimes or recidivism, the Coay give the defendant
imprisonment as there are no other kinds of pungtirmore suitable. However, the
defendants who passed over the punishment haveeeot through any measures to
improve their morals and behavior and are not trafyentant before they rejoin the
society. This causes the problem of repeated cramésalso leads to overpopulation

in prison.

Although the Department of Corrections implemerdsme measures to
solve the overcrowding problem in prison by usifg tRoyal Pardon system,
decreasing the prison term, enforcing probation aedention outside prison
according to the Criminal Code Section 89/1 an@ 88fe number of those who are
sentenced to prison keeps increasinthere have been discussions about extending,
building more prisons;reating a prison system with maximum security pridate

prisons. However, the building and extension ofgms require high budget and
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countries who have implemented such measures hgtile increasing number of

prisoners.

One of the causes of the abovementioned probleéhaighe Court cannot
punish the defendants according to the true purpbseminal punishment which are
to truly revenge, remedy, threaten, prevent andecobrthe defendants’ mind and
behavior as the existing laws do not allow. Moreotlee society is changing quickly
together with changing technology and developmeaising many behaviors that are

not applicable to social control.

One of the measures the government uses to solial gwoblems is
criminal policy. In some cases, the government elgroblems by enacting laws
aiming at crime control with an emphasis on indrepshe penalty and more
extensive criminalization. For example, specifyingiphetamine as psychotropic
substances type 1 has brought more defendantstqudicial system. This can be
seen from the study of the Royal Thai Police whiak found that there is the average
of 200 people who go to prison out of the poputatd 100,000. While in the United
States, there is the average of 748 out of the lppn of 100,000 (World Prison,
2010).

Even though the law has more criminalization,réulations dealing with
means of punishment aimed to correct and improgaeldiendants have not been well
developed. This leads to repeated defendants wieatedly go to prison, become a
financial burden to the government and cause spcadlemsThis research aims to
study forms and concepts relating to intermediateighment measures to solve or
remedy such problems by trying to propose waysneral and improve laws and
regulations to offer the Court more suitable opioh punishment for each defendant
so that the use of prison decreases. This will awprthe jail system, save
government’s budget and benefit the public andgestystem as a whole.
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1.2 Resear ch Objectives

1.2.1 To study the forms and concepts of interatedipunishment
measures used with defendants in criminal casewdiog to laws and regulations in

foreign countries and international standards Tiblkeyo Rules).

1.2.2 To designate forms and concepts of intermed@unishment
measures as guidelines for the drafting of lawstired to the Court’'s use of
intermediate punishment measures procedures whiehsaitable to Thailand’s

criminal justice system.

1.3 Resear ch Framework

This research is the study and analysis of the equsc theories of the
objectives of criminal punishment, including relevéaws and regulations, by using
Tokyo Rules as the main model as well as the stfdgoncepts and alternatives
sentencing, other than probation or other kindpuwifishments prescribed by Thai
laws, in the United States, Australia, England @adada. However, it will only focus
on intermediate punishments used in judicial precghich are still not available

under Thai laws.

1.4 Resear ch Benefits

1.4.1 Studying principles of intermediate punishineneasures in the
criminal justice process will provide knowledgefonms and criterias of international
intermediate punishment measures (Tokyo Rules)saictt measures used in other

countries.
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1.4.2 Studying forms and criterias of intermediptsishment measures
applicable to Thailand would result in the enforeenof a punishment measure that
is in accordance with the purpose of punishmenttrdmute to the rehabilitation of the
defendants and allow society to part take in punghand rehabilitating the

defendants.

1.4.3 The findings resulted from the study of thegples of intermediate
punishment measures will provide the governmenh widrms and criterias of
intermediate sanctions which can be used in daffimailand’s laws and regulations
relating to intermediate punishment so as to pmwvdore suitable alternatives

according to unique characteristics of each critrand crime to Thai courts.

1.5 Definitions

1.5.1 “Intermediate Punishment Programs”, “Interratx Sanctions” or
“Intermediate Penalties” means the designatiorriafinal punishment with moderate
sanction. That is to say punishments those areskgsre than general imprisonment
but more substantial than probation conditions €S&nShi, 1999).The measures of
this kind are mostly used in other countries toidwgiving the defendants prison

sentenceAlternatives to Prisoro solve problem of overcrowding prison. However,

if the defendant violates such measures, the Qoast imprison then{Center for
Community Correction2009).

Therefore, intermediate punishment is called d#fifelly in each country
depending on the country’s policy — whether it vale such measures as moderate
punishment, or as an option to other kinds of gunesnt or as conditions used in
place of imprisonment. For example, Intermediatanclons, Intermediate
Sentencing, Intermediate Penalties, AlternativecBams, Alternative to Sentencing,

Alternative to Prison oConditional Sentencing etc.
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1.5.2 “Sentencingheans the designation of penalty by the Court geca
that the defendant is found guilty. The punishmeas sanction on body, right,
freedom and a person’s property, for example, ed@guimitation on freedom, fine,
the confiscation of assets, probation supervisein, The judiciary branch is the
entity that is neutral and has duty to give punishtraccording to laws enacted by the

legislative branch.

Thailand uses civil law system and the Thai Crahi@ode designates five
kinds of punishment (execution, imprisonment, diden fine and confiscation of
property). As a result, Thai courts may only enforce five &ypé& punishment. As for
common law countries, such as the United States,ptiobation supervision and
conditions is deemed as criminal sentence sintasita sanction on rigahd freedom
of a person. As (Black’s LaWictionary, 1992) define®Sentence” asThe judgment
formally pronounced by the Court or judge upondkeé&ndant after his conviction in
a criminal prosecution, imposing the punishmertigonflicted, usually in the form of

a fine, incarceration or probation.”

1.5.3 *“Alternatives to Sentencingdr “Alternative Sanctionsineans the
alternative that the Court has used in sententiaglefendants; mostly it is a kind of
punishment other than general imprisonment. In dasé the defendants do not
follow the Court’s orders, they may be imprisoned.

In some countries, intermediate punishment, suchiree and probation
supervision, is used in place of imprisonment. Haavethis research emphasizes on
intermediate punishment that has not been locafiglized. Thus, fine and probation
supervision, which are criminal penalty already ilade under the Thai Criminal
Code in Section 18 and 56, are not considered t@smediate sentencing in this

research.

1.5.4 *“Conditional Sentencingheans the sentencing to punishment
outside prisonwith conditions that the defendants must followtrsas suspension of

imprisonment with probation conditions. Otherwisleey will get general criminal
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sentence, this is why, in cases where the CourCénada) designates conditions or
any kind of sentence other than imprisonment, thenfof sentencing is called

conditional sentencinganadian Centre for Justice Statistics, 2001

1.6 Research Questions

1.6.1 What are the universal and major forms aitdri of intermediate

punishment measures in other countries?

1.6.2 What are the major forms and criteria o€limtediate punishment

measures that are suitable to Thailand?
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CHAPTER I
LITERATURE REVIEW

Concepts, theories, researches and the documsetk in this research
consist of legal theories, criminal policy, resdarelating to alternative punishment
and the forms and criteria of intermediate punismmesed in other countries as
followed:

2.1 Concept and the Impact of Criminal Policy

The philosophy of the government’'s criminal polisyhether it has an
emphasis on substantive punishment or intermegiatéshment, directly affects the

number of prisoners.

From 2004 to 2006, the policy of many states & thited State focused
on the substantive (harsh) punishment (tough anecapproaches), e.g. most states
have mandatory minimum penalties in drug offen@sch approach limits judges’
discretion as they are bound to enforce at leashdatary minimum penalty
prescribed by law on the convicted. Moreover, tived-strike law which significantly
increases the prison term for a person who replgatedhnmits a crime. Besides, the
parole has been abolished, the penalty on sextexthad#s has been increased, there
has been the criminalization of new crimes, etcai\@h 2009).

Apart from the substantive punishment, crimindi@a mandatory
minimum penalties and death penalty or life impnisent, the United State also has a
policy in a form of sentences that emphasizes onecprevention and suppression,
which is also an important factor for increasinglecreasing prison populations. This

crime policy is called Determinate Sentences adétErminate Sentences.
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Determinate Sentences means imprisonment with fanitde timeline,
having a minimum and maximum term according todéetencing guidelines. This
kind of verdict will limit the power of the parolgards and probation officers to give
the defendant a parole or release the prisonerdd#ie due date. In some places, the
sentence whose period of the punishment is fixethéysentencing guideline is called

fixed sentences or structured sentences (Hall,)2009

Indeterminate Sentences is a kind of sentenciaf) dbes not state the
specific punishment timeframe or release date,dmly a range of time with the
minimum and maximum penalty. This policy allows fherole boards and probation
officers to release the prisoners after they hargesl the minimum prison term as
prescribed by the Court, giving the executive bhatie power to designate a prison

term to prisoners (Tapan, 1958).

As determinate sentences designate a fixed ptesam the defendants are
often imprisoned for a longer period of time and tovernment has to spend more
budgets to keep them in prison. While in case afeierminate sentences, the
defendants are imprisoned for a shorter periodirak tleading to the decreased
number of prisoners and therefore, in a certaiergxthelps solve the overcrowding

problem in prison.

In Thailand, there are not as various forms ofiglument as in the United
States. The Thai judges give a verdict with a fisateframe similar to those used in
determinate sentences. However, the parole boards & power to give parole or
release the prisoners with probation condition teetbe due date.

Due to the policy, from 2000 to 2005, the numbefrgrisoners in the
United States increased by 7 per cent. In thethase decades, the prison population
was on the highest in the world. In 1972, aftengghe tough on crime approach, the
number of prisoners has increased by 600 per epprdximately 2.3 million) and is

still increasing as shown in the following graph.
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The tough on crime approach leads to overcrowgnadplems in prisons.
However, the crime rate has not decreased. Theretocould be said that the tough
on crime approach and prison extension cannot eeduranes in the society
(Nellis&King, 2009).

The Crime Prevention and Criminal Justice repooimf the European
Union shows that in the last two decades, the tomglcrime approach has been
adopted in many European countries such as ThesNatiols, Belgium and Germany,
e.g. by changing sentencing guidelines in accomlavith the structure sentence and
enforcing mandatory minimum penalty, especially drug and sexual offences.
Moreover, a report of the judiciary of England anNadles shows that the Parliament
had enacted an act which increases mandatory mmipenalty as well as mandates
the judges to use more sentencing guidelines. Timessures have contributed to the

increased number of prisoners.

The government has 3 options to deal with the aeerding problem in
prison; to expand prison capacity, to decreasentmaber of prisoners or to do
nothing and accept the outcome. The Court of Enbkadmitted that it may have
contributed to such problem by giving the defendaatvere sentences (Woof, 2003).
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Whereas in the United States, many states sot/@ribblem by changing
their crime policy approaches and adopting altéraatto imprisonment policy in
non-violent offences. In addition, they also enega rehabilitation and support

public service organization and use imprisonmenhadast resort.

The solution which evidently shows the change rahe approach is to
amend and enact new legislations with an emphasigpunishment aiming to
rehabilitate and to use less severe measures stafs, such as adding more ways to
monitor the defendants on probation or parole, gusliversion measure to avoid
defendants in drug offenses from imprisonment, igiog more alternative

sentencing for less severe crimes, etc.

Alternative sentencing concept believes thatef government can control
the number of prisoners, it will succeed in refarghpunishment measures which will
contribute to the prevention of recidivism. Suchasige has been first implemented
in Kentucky and then spread to other states becthesenew approach is able to
decrease the prison’s overcrowding and simultarigopotect the society from
crimes (Mauer, 2009).

The samples of intermediate punishment measured us the United
States are as followed; (King, 2007: 2-3)

Arizona: 2004 implemented community monitoring as alternative to

prison measure when the Court has revoked probstiparvision.

Arkansas: 2005 approved the release of prisorefmd due date and had

them stayed in a Half-Way Home in the communities.

California: 2005 implemented community monitoriag an alternative to

prison measure when the Court has revoked probstiparvision.

Connecticut: 2004 adjusted the different punishsyé@m drug crimes, and

in 2005 expanded the prison diversion program irgjato drug crimes so that the
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parole comes earlier and requested the Court aledard officers to cancel the

probation and parole revocation rate by 20 per.cent

Hawaii: 2004 expand the diversion program for daoifgnces into the
rehabilitation measures. In 2006, the diversiorgpam was covered property crimes
for the first times defendants resulted from drelgted. Also in 2006, the defendants,
who had committed a drug offence, before July 2@@4the first times and finished
the rehabilitation program, may submit a petitiome¢move their criminal record.

lllinois: 2005 enforced the compulsory rehabiltat measure before

parole.

Indiana: 2004 added the diversion program for drifignses.

Louisiana: 2006 established the Court diversiagmm in drug crimes so
that the Court may dismiss the case when the daféndgho violates probation or
parole conditions for the first times completes tehabilitation program within 90

days.

Maryland: 2004 entitled the parole defendantsdadhabilitated in their

own community and allowed them to ask for removdheir criminal record.

Michigan: 2005 established the drug court program.

Minnesota: 2004 allowed the drug offense deferslémtjoin the parole
program.

Mississippi: 2004 approved the order to suspersl méwvocation for
community monitoring after participated in “TrusBroject”, allowed terminally ill
defendants to be conditional released and expetigeparole program to defendants

in drug cases.

Montana: 2005 allowed court to implement drug belitation program.
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New York: 2004/2005 amended the “Rockefeller Duagvs” by revising
the penalties, allowing court to change the punehinfor those who are already
imprisoned and designating community problem -sg\as a part of the punishment

purpose.

North Dakota: 2005 mandated an alternative semgrne drug offences.

Oklahoma: 2004 approved public prosecutor to eserdliscretion to
propose defendant to be probated. In 2005, inteatee¢ghunishment program was
introduced to reduce the revocation of probatiaheoiin case the defendant violates

probation conditions.

Oregon: 2005, pre-sentence investigation was dotted in order to
analyze data especially those concerning a chanapétitive crime and report to the

Court.

Pennsylvania: 2004, Department of Corrections assgned to remedy
and rehabilitate drug-addicted defendants by mesndetention and community

participation.

Texas: 2005, public prosecutor could exercisereigm to charge the
defendants with petty crimes in lieu of felony aodextend restorative system for

defendants who have entered Drug Court System.
Utah: 2005, options in Drug Diversion Sentenciregevadded.
Virginia: in 2004, Drug Treatment Courts procedwas encouraged.
Washington: in 2005, alternative punishment schiandefender in drugs
case had been extended in order that communityelance and Electronic

Monitoring could be employed for inspecting defemtdi;mn community (King, 2007:
2-3).
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As for criminal policy regarding crime problemTimailand, the researcher
is of the opinion that the policy has not beenifitat as it depends mostly on types of
social problems occurring at a time and attitudesatds problem-solving of each
government, such as problems concerning drugshgamn highway, rape, pick-up
truck larceny and so on. Thai solution typically pdrasizes on substantive
punishment which is believed to cease or detenge&ncy which happens frequently

at a time.

Thailand carries out criminal policy in solvingroe problems like other
countries. We therefore have laws which stipulate @ourt to proportionally extend
its sentence to defendants who have committeditiepecrimes within designated
period by law, similar to the Three Strikes Law luttng the determination of
Mandatory Sentencing, Criminalization and extendiaegtences, to name but a few.

Implementation of criminal policy aiming to tacldecial problems which
the researcher will take as an example is the Thathamphetamine policy.
Previously, methamphetamine was not consideredaasotics. However, when it
became wide-spread, the government thus amendeldwht criminalize the sale,
use and possession of methamphetamine accorditige tdlarcotics Act B.E. 2522
(1979). The problem is, however, ongoing and theree been more perpetrations.
Around 2003, the government adopted the tough omecapproach which resulted in

the death of numerous drug-dealers.

The drug-addict is considered as a sick personmeeals therapy pursuant
to the Narcotics Addict Rehabilitation Act B.E. Z42002), which is to be
implemented on a basis of diversion program. Théams that the government had
adopted the approach which emphasized more on ilgdin of drug-addicted
defendants than substantive punishment for detsgren

Nevertheless, the government is not yet clear casvhich policy it
prioritizes as the Narcotics Act B.E.1979 has re#rbamended to provide remission,

exemption or abolish crimes on use of drugs. Trasses the law enforcer to
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prosecute drug-addicted according to the NarcdiicsB.E.1979 and concurrently
take them into the rehabilitation program accordittg the Narcotics Addict
Rehabilitation Act B.E. 2545 (2002).

Besides, the Narcotics Addict Rehabilitation ACEB2545 (2002), now in
force, also has legal issues and practical probleniading the government and the
responsible government sector following the Act being ready to effectively
enforce the act. This results in drug-addict wheaasidered sick being detained in
prison according to the Narcotics Addict Rehahilita Act B.E. 2545 (2002) and in
some cases, being still charged with a crime putsioathe Narcotics Act B.E. 2522
(1979).

The tough on crime policy that Thailand has addptenders prison
packed with prisoners as happened in other cogntietails regarding the number of
prisoners will be discussed where rationale aneésmty for Intermediate Sanctions

Program are explained later.

Criminal policy which other countries have implerted is therefore an
alternative to imprisonment that perhaps can beal usebenefit Thailand. Even
though there may be difficulty regarding the apilib implement some alternative
procedures and the inflexibility of Thai civil lagystem, it is possible to employ
particular options which are applicable to Thaifancbnditions, such as the highest
number of prisoners in prison (38,027 prisoners)those sentenced to imprisonment
from 2 to 5 years etc. (Department of Correcti@i$8), as well as to amend the law

to support alternative punishment.

The abovementioned criminal policy is related jarassprudence theory on
the purpose of punishment. As the criminal punighinmeeds a clear objective, the
government thus stipulates policy in accordancé wie punishment objectives. The

researcher will discuss the jurisprudence thedeveant to the research as followed:
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2.2 The Purpose of Punishment Theory

Both the intermediate punishment and general pumsit share the same
objective: to protect the society from crimes amgtomote peace. In this study, the
author is going to conduct a literature review baadries concerning the punishment
objective. The purpose, the intention and the tsmfi punishment for criminal
defendants are categorized into 3 theories;

2.2.1 Retributive Theory

This theory derived from traditional criminologleiory of the Classical
School by Cesare Baccaria who believed that humagtsvior is under free will of
individual, not the influence of external factomerefore, the individual should be
held accountable for his own behavior and punishezbrdingly to compensate for

his offence, negate malice and maintain justice¢®&y2005).

Nonetheless, Retributive Theory must be in proporivith offense. In
other words, Retributive Theory is based on mogtitness and therefore different
from punishment for revenge which is based on esnaind satisfaction of the Court.
Three principles can be drawn from this concept:

1. A person to be punished must have committednaecand
the punishment must be proportionate to the criomergitted. Therefore, even though
a person is dangerous to the society, if he hasomwimitted a crime, he cannot be
punished for the benefit of society as this thedogs not agree with punishing the

innocent even if the social benefit of such puniehtn

2. Every defendant must be punished though pudshment
has no benefit to the society. In other words, glumient is mandatory even if it
causes damage to the community. Neverthelesspthisiple is mitigated as other
factors such as insanity and age etc are also takerconsideration. These persons
must be punished less, but a person who commitiednaonscious act will not be
punished as his action is not considered as ansxfe
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3. The severity of punishment must be proposioto the
offence committed. This is also called the Prireipf Retaliation or the Principle of
Proportionality. The Principle of Retaliation, onAye for an eye, and a tooth for a
tooth, means the punishment in the Roman and Isléaa which emphasize on a
direct action on the defendant’s body to compengealamage he had caused to the
victim (Encyclopedia Britannica, 2018hdKant, 1970

The Retributive Theory is sometimes called punishinfor revenge as it is

a punishment to compensate emotional feeling asglddthe victim (Kant, 1887).

The researcher is of the opinion that even thothgh punishment is
enforced to compensate for damage, the form ofsbumént does not necessarily
have to be severe or violent. It should be enobgih the society and the convicted

feel that the punishment is deserving.

Thus, in a case of less severe crimes, the metiigounishment that
society or the punished deem harsh may possiblgnaglish the goal of this theory.
This is because the severity felt by society or plamished can be different. For
example, shaming sentencing for littering on pullmy by making the defendants
collect garbage around the area may be a punishimetgatisfies society, adequately
make the defendants dread to commit another offanskeis proportionate to the

offense.

This theory can be appligd the intermediate punishment measures to
determine a punishment suitable for the defendaahtlae offence.

2.2.2 Preventive Theory

This preventive theory, sometimes called the detee theory, believes
that the damage cannot be undone or remedied. foheréhe purpose of punishment
should be to prevent any future damage to socigtpunishing the defendants and
teaching morals to the society to make both therd&ints and other members of the

society more reluctant to commit a crime. For ex@npven though the defendant



Fac. of Grad. Studies, Mahidol Univ. Ph.D. (Criminology, Justice Administration and Sxg) / 19

may have committed a crime on an impulse and idikelly to commit more crimes,

he still has to be punished to serve as a warighers.

The objective of legislation with criminal punisknt is hence a threat and
deterrence to prevent people from committing a eriPunishment is in fact only a
way to make law more sacréhis concept derives from free will theory whichides
community to give more respect to the law. Thitizges composed of the following

principles:

1. The punishment must be sufficient to coneintefendant
that committing crime causes hardsire than satisfaction or benefit he will
possibly get from it. The rational choice theoryides that defendant will consider
advantages and disadvantages before acting (df)). Therefore, punishment
does not need to be more serious than it is negessgrevent the defendant from

committing another crime.

2. The punishment must be precise and timelg, ¢e
defendant must be caught and speedily prosecutdédasat serves as a warning to
other people. This will result in the measures fpenore effective in preventing more

crimes.

3. Punishment should be serious and disclaseddiety so that
people will not imitate. This theory punishes def@nt only when punishment is

useful for preventive purposes.

2.2.3 Reformative Theory

On this theory, sometimes called Rehabilitativeedry, Sahathon
Rattanapaijitr who wrote thesis “The Objective afn@inal Punishment: a case study
on Thailand in the Era of the Criminal Law ance tBriminal Code” found that the
reformative theory was influenced by an Italian aihof thoughts and the Neo-
Criminal School which study a criminal act in aesttific perspective and also collect
information through the belief that crime is a fesdi an individual's characteristics

in combination with social factors. Therefore, anighment should be done as a
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preventive measure to protect the society andeatséime time designed to suit the
characteristics of each defendant so that it ceffielctively prevent such defendant
from committing another crimd=urthermore, there should be measures to ensure tha
the convicted will have sufficient skills to sureiby honest means after his return to
the society and that he will not feel that he famegmore social punishment. As each
defendant has unique characteristics and issuegquhishment should be tailored to
best suit each of them. This concept leads to magtyrods of punishment which can

be categorized into five forms as follows;

1. To try to prevent the defendant from enceting what may
undermine his good characteristics, thus the pumesit should not shame him to the
point that he could not return to the society.

2. To try not to use short-term imprisonment iagannot
change the behavior of the convicted and makesfitudt for him to return to the
society. Therefore, other measurements such asnoat, fine, suspension of

punishment or suspension of determination of pumestishould apply instead.

3. The punishment must be suitable for the persohfor the
crime. Besides, the prisoners who are likely teasier to reform should be confined

separately so that they do not get bad influerm® fother prisoners.

4. When the defendants have improved themseltas

punishment shall cease because further punishmimonNonger benefit the society.

5. Vocational training, education, training oeligion and
morality or first aid care should be organized tfug defendants serving his sentence

in order to prevent them from recommitting a crime.

As can be seen, the abovementioned theories goutiishment objectives
are all applicable to intermediate punishment messas they are also criminal
punishment. Nevertheless, the reformative theorgast consistent with intermediate

sentencing.
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Intermediate sentencing provides an alternativeéhfie Court to punish the
defendant for purpose of rehabilitation more tHanftve punishment measures being
used at present, which emphasize on imprisonmeks. intermediate sentencing
prioritizes alternative punishment and avoids ttee wf prison, it gives more

opportunity to the defendant to reform.

Aside from the punishment objectives mentionedvabdhere are also
theories on the relationship between the seventy farm of punishment and the

crime committed.

2.3 The Proportionality Theory

The proportionality theory is a legal theory basedrevenge with the
belief that criminal punishment does not only sease revenge for the victim and the
society but also as a tool to punish the defendangsoportionate to the malice of
such person (Guilt, Blameworthy, Malice, Mens Rsa)that the defendant repents
and becomes afraid to recommit the crime in futiteat is to say when a person
commits a wrongdoing according to the law, it hadé considered whether such
person deserves a punishment. Whether a persorvessepunishment is the same as

whether he should be liable for his wrongdoing.

Apart from the fact that a punishment will crebsel consequences for the
one who commits the wrongdoing as in according hatwhey have done, it is also to
make he feel that he is being punished as he desémm what he has committed.
Similarly to the others who will reckon the conedtdeserves punishment as in
proportionate to the crime he has committed (Agfeiichsiri, 2005:91-92).

The aforementioned theory is in accordance withdbncepts of Cesare
Beccaria, an Italian Criminologist, who considemsmials as debtors to the
community and suggests that the severity of pungtirmust be proportionate to the
severity of the crime by considering the damageedonsociety to determine degree
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of punishment the defendant deserves. The damageciety means to the action
affecting the social security (Burke, 2005:24-25).

The author considers the proportionality theoryaaamportant principle
which the Court must take into consideration whetednining the punishment for
the defendant so as to avoid the case where tleeitgeof the punishment exceeds the

severity of the crime.

This theory serves as a tool to prevent court fiomposing arbitrary
penalty. Even though the form of intermediate plumient is less substantive than
imprisonment and the Court has various punishmptibms, it should use maximum

care not to punish the defendant more than he vdeser

This theory shall also apply when the Court emplagtermediate
punishment but the defendant later violates theroad the verdict; the Court may
deem it appropriate to use other alternative pumésit or altered punishment
measures that have been imposed upon the defendant.

2.4 Related Resear ches and Academic Documents

Apart from the concept and theory regarding alitwes to apply
intermediate punishment, in relevance to researbichwis, in general, research

project, master and doctoral degree research iedadve as followed:

One of the studies which most supports this rebeand is a research on
Criminology and Theory of Punishment, the Applioati of Criminological
Philosophy in Thai Court: Case Study of the Malefendants and the By chance
Defendants. (UtitSupaal2002:28-32)

The aforementioned research studies the punishimélttai court in case
where the defendants commit a crime by malice ahdrgvthe defendants commit a
crime by chance. The types of the crimes and def#sdcan be categorized by using
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criminology concepts. The study suggests that tidggs must have knowledge on
criminology and penology in order to apply the mmfation gained from the
investigation of the defendant’s background in deateing the punishment for each

defendant.

In determining a punishment, the category of théem#ants should be
taken into account. The defendants can be categbrizo three categories: those
who commit a crime for the first time, those whaaemit a crime and those who

commit repetitive crimes or recidivist.

The proportionality theory should be applied tbgetwith the criminology
theory on punishment and penology when determinngunishment for the
defendants of serious and repetitive crimes togovesjustice. The preventive and
reformative theories should apply to the first tidefendants and the defendants who

recommit a crime so as to serve the society asadewh crime prevention.

The research suggests that laws should give thert Gtexibility in
determining a punishment, e.g. the prescriptionthef punishment which only
imposes minimum and maximum punishment (as in aecme with the verdict of
foreign court called “Indeterminate Sentence” whmbecifies the minimum and
maximum term of imprisonment so that the courtstakeholder may propose a

parole or supervision probation after the prissmtes served - Researcher).

In addition, the law should specify more formspofhishment to support
the Court’s discretion in choosing the punishmeoshappropriate for the crime and
the defendant, e.g. imprisonment on holidays, thmpensation to the victims, the
house arrest or boot camp etc. The Researchespalify the forms of punishment

which are applicable in Thailand in the next chapte

Other relevant studies touch on the informal mashaf criminal
procedure and the punishment reform, demonstratizagous ways of criminal

procedures, e.g. community mediation, the triapsasion due to the put-off of the
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charge, the plea bargaining, the management afdfendants in the minority society

and the avoidance of imprisonment.

In the case of measures used to avoid imprisonnteet researcher
indicates that punishment should have a purpogwdtect the defendants and the
defendant from being revenged by the victims tovené any future crimes. The
system of punishment shall cause the least migeanchieve the aim of making the
defendants repentant by suffering from the consszpse of their own action.
Furthermore, the punishment shall demonstrate dbeiety appall such wrongdoing
(The Reform of Punishment Form, 19).

At present, imprisonment is adopted extravagantbgusing the
overcrowding problem in prisons. The main punishim@mblem in Thai judicial
system is that there is no measure to properlyt #aeh defendant and Thai courts

punish the defendants according to the natureeottime only.

The Researcher reckons that the outcome of treamgs and discussion
indicate that “Thai court prescribes a punishmecbeding to the degree of the crime
only” is not absolutely accurate as the Criminal€oSection 227 stipulates that the
Court shall take into consideration the overaltemstances of the crime and shall
not punish the defendant unless it is absolutetiacethat he is guilty as charged.

The phrase “overall circumstances of the crimeghesfacts which include
all relevant legislations that are; the defendaaliaracter, crime record, educational
backgrounds, family, physical and mental conditiamsl malice, the future crime
prevention, the rehabilitation, damage done to sbeiety, social security, the
defendant’s repentance and compensation, the imeat the victim, exemption of
penalty and crime, and the mitigation. In addititre verdict shall not be in conflict

with other decisions of the Court.

Briefly, the Court’s punishment does not solelysider the degree of the
crime but also other relevant factors as preseméle proceedings in combination
with the punishment objective before giving a vetdi
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The research also found that imprisonment causgative effects on the
defendant. Whereas the prisons are overcrowdeccamaot efficiently oversee and
rehabilitate the prisoners, imprisonment is negiyiaffecting the prisoners by also

the society as a whole.

The imprisonment is an appropriate punishment dotycertain type of
defendants, e.g. those who commits serious crim#ésoge who are dangerous to the
society. However, imprisonment is not a suitablaigiment to certain kind of
defendants, e.g. first time defendants in lessogsrbffences who may be applied
other kind of measures which may protect the spcigtre in the long run. (Natthee
Jitsawang, 1980:11-14)

Many countries are facing the similar problem andny measures are
used to avoid imprisonment and maintain public tyaf€he community has been
more involved in the rehabilitation of the defendamhe community would provide
information on whether such defendant can be reddrnThis method makes use of
community resources and gives the community thporesbility in solving crime
problem and finding measures for social protectlomprisonment shall be used very
carefully especially short term imprisonment whades not benefit the defendants at
all (Wiyadawangwannarat, 2000:154).

In 2008, the Office of Justice Affairs and Law Elyg of Thammasart
University conducted a research on the designaifolevels of punishment and its
application in the Criminal Code which clearly aefs intermediate punishment and

its measures.

This research shows that the designation of pomesit levels indicates the
severity level of the crime that the government society prioritize. Crimes with the
same severity levels should have the same levpupishment. Thailand has more
than 30 levels of punishment. The author studiesctiange of punishment levels in

determining the punishment.
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This research suggests that there is a new forrmpuaishment called
intermediate punishment. It is called so becauseatpunishment that stands between
imprisonment and probation. Thus, it may be saad tlther measures such as fine can

also be considered as intermediate punishment.

There are other intermediate punishment measurasiely, intensive
probation, community service, boots camp, electranonitoring, diversion center,
half-way house and restitution. The use of intenated punishment must be in
connection with the level of punishment as the messused in place of prison must

have the same level of severity.

There have been many studies which suggest thataild should amend
its punishment processes, especially that imprigmrshould be replaced by other

punishment measures as the country has faced énerowding problem in prisons.

In 1995, there were 102,970 prisoners in Thaiomsswhile its prison
capacity could handle only 80,000 prisoners. [®8.9%the number increased to
164,232. Clearly, the number of prisoners greatgeeds the space and facilities
available in Thai prisons. Such problem may be elisy reducing the number of

prisoners.

In addition, there is the United Nations Standdrdimum Rules for Non-
Custodial Measures which can be used as an alteriatimprisonment.

2.5 United Nations Standard Minimum Rules for Non-Custodial

M easur es

The United Nations Standard Minimum Rules for Neunstodial Measures
or Tokyo Rules 1990 (OHCHR, 1990) is adopted orDb¢ember 1990 at the 45
/110 session of the General Assembly of the Unitedions by resolution. The

present Standard Minimum Rules provide a set othamciples to promote the use
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of non-custodial measures, as well as minimum safiety for persons subject to
alternatives to imprisonmenThis is to ensure that there will be a proper heda
between the rights of individual defendants, tights of victims, and the concern of
society for public safety and crime prevention.

The Member States have been advised to harmdmezse trules into their
domestic laws, particularly, where the Courts take account to use non-custodial
measures, the Courts may apply the alternativeesees which provided in section 8
(Sentencing Disposition) of the Rules as follows:

(1) Verbal sanctions, such as admonition, reand and
warning;

(2) Conditional discharge;

(3) Status penalties;

(4) Economic sanctions and monetary penaltash as fines
and day-fines;

(5) Confiscation or an expropriation order;

(6) Restitution to the victim or a compensatioder;

(7) Suspended or deferred sentence;

(8) Probation and judicial supervision;

(9) A community service order;

(10) Referral to an attendance centre;

(11) House arrest;

(12) Any other mode of non-institutional treatmt

(13) Some combination of the measures listedab

It can be seen that these punishment measuresbeaadopted as
intermediate punishment in Thailand. The resewititdiscuss more details on these

measures in the next chapter.

There is a research which supports the Tokyo Rasst becomes the
National Standards for Treatment of Defendantshin €ommunity, it guides the
Court on how to treat the defendant before a verdimade. The main principles of

the Rules are the followings;
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1. The Court should examine report of on ingesion

background of the defendant done by the governwiiner before making a verdict.

2. The Court should take into account the réitaiion of the
defendant, as well as social protection and thi#ugen of victim. It also can be done

by asking opinion of victim in case the Court desidise other alternative sentences.

3. The Court should use the sentence dispositwovided in

section 8 of Tokydrules, in place of imprisonment.

The measures suggested in this guideline wouldorgpractical in Thai
judicial system as the Courts hardly make an ingasbn of the defendant’s
background before making a verdict although suplontewould be highly beneficial
in deciding more appropriate punishment. Howevechanvestigation may delay the
judicial process as the government still lacks humegources to perform the task.

There are some problems in relation to the remiruof victim process,
e.g. the victim refuse to appear in the Court, mgkt difficult for the reconciliation
between the defendant and the victim. Moreover,ctir@inal procedure should be
matter between the Government and defendant orthg Verdict should not be

influenced by victim’s emotion as it may overridgopic interest and social security.

At present, the Tokyo Rules have not been harnedniath domestic law,
the Court, thus, cannot apply alternative punishtmerhich provided therein. Even
though there are some alternative measures aaioler Thai law, it does not cover

all available means of intermediate sentencingmenended by the Tokyo Rules.

Numerous studies agree that the punishment shakéinto account the
character and background of each defendant sdftegtare truly repentant and can
return and reintegrate to the society. They havso dound that short-term
imprisonment cannot reform the defendant On therdtland, the defendant may get

bad influence from other prisoners.
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Moreover, short-term imprisonment may subject tledendant to too
much shame that he cannot return to the societys,Tthe Court should intermediate
punishment to short-term imprisonment. The prirespbf Intermediate Punishment
are similar to those of the Tokyo Rules that Inkem$&robation, Community Service,
Boot Comp, Home Arrest, Diversion center and HadfyviHome should be employed

in place of imprisonment.

In addition to the Tokyo Rules, there is the Haralbof Basic Principles
& Promising Practices on Alternatives to Imprisomindone by the United Nations.
The aim of the Handbook is consistent with the Twokirules and provides

international standards and information on alteveagentencing.

2.6 Handbook of Basic Principles & Promising Practices on

Alternativesto | mprisonment

This handbook is one of the Criminal Justice HamdbSeries by the
United Nations Office on Drugs & Crime. In practitiee overall use of imprisonment
is rising throughout the world. There are now mdnan nine million prisoners
worldwide and increasing. Growing numbers of presgnare causing severe

overcrowding and resulting in poor conditions irspns. (Walmsley, 2005)

The increase of prisoners creates the infringenaénbuman right in
prison. Thus, the government should reduce the eurb prisoners in prison by
using imprisonment as the last resort (Matti & Zeek994: 1-44).

The handbook reports that, in May 2002, roughlp-tihird of 260,000
prisoners in Thailand were drug offenders. Outhaft number, 9 per cent was under
investigation, 14 per cent was in the criminal gahare, 12 per cent was in appeal
process, and 13 per cent was sentenced to prisdest®than 1 year and 46 per cent
was sentenced to 1 — 5 years in prison. HowevacesiThailand has effectively
applied the diversion policy, the number of prissneas been reducing to 160,000 in
August 2005 (Kittipong Kittayarak, 2005).
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The handbook has restated that the principle ddy@dRules should be
applied with defendants, particularly those who afeminors, drug users, female
defendants and defendants with mental disordes iBhbecause they all have unique
characteristics (UNODC, 2007: 12, 68-70).

The Researcher strongly agrees that the alteengtimishment measures
should be applied to the defendants who fall unaErementioned categories.
However, apart from ensuring that each defendargives appropriate punishment,
the ultimate goal of the criminal justice systemiahhs to achieve social order cannot
be overlooked. Thus, the benefits of the individaad public interest have to equally
taken into consideration at the same titd&lODC, 2007: 14-15).

Alternatives to custodial sentences which are @éekadequate have been
advanced not only to relieve overcrowded prisortsaligo as a side benefit to reduce
Government expenditure on incarcerating prisonétewever, the concept of
“Restorative Justice” focuses on the victims alevith securing active community
participation in order to further promote and foste unified, cooperative and
consequently more peaceful community. For the mhoee there might be different

from alternative punishment or intermediate puniehtn

Nevertheless, it is the author's opinion that Besive Justice and
Intermediate Punishment have, under particulaunistances, a role in providing a
viable and acceptable alternative to prison. Famge, the Court may determine to
employ intermediate punishment as an alternativarison if the meeting between a
victim and the offender who has accepted respditgibor his criminal action results
in a resolution which provides a remedy for thetimicand at the same time aims at
preventing recidivism of the defendant. Such areagwent must be in accordance
with the principles of intermediate punishment. sSTmeasure will, simultaneously,
protect the rights of the victim under the restomjustice concept as well as reduce
the amount of prisoners in prison - in accordandth \the alternative to prison
concept. The result of which is that the defendardfforded the opportunity to be
rehabilitated outside the prison system while sidfit restitution is provided to the

victim.
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2.7 United Nation Handbook on Restor ative Justice Programs

This handbook, one of a series of the CriminatidesHandbook Series
developed by the United Nations Office on Drugs @nidne at the UNODC meeting
in Vienna in January 2006, suggests the idea dfona&s/e justice along with
appropriate potential criminal justice procedures.

The Handbook specifies that there are many tehaisare and have been
used to describe Restorative Justice such as Coitaman Justice, Making Amends,
Positive Justice, Relational Justice, Reparativstick; and Community Justice.
Restorative Justice is a process aimed to resoba@n8ict by providing the victims,
defendants, social relatives of both sides, criiipgtice officials and/or the
community an opportunity to participate in findesolution to the conflict. It reflects
that a criminal action does not only have a negaitwpact on the direct victim but

also on the society as a whole.

Such participation might take a number of formeluding Victim-
defendant Mediation, Community and Family Group f@wncing or Circle
Sentencing. Most of the participations will havealaborator, whose duty is similar
to that of a facilitator namely to support and miga the remedial meeting (UNODC,
2006: 2, 6, 17-22).

The use of the concept of Restorative Justiceldhmei appropriate to the
characteristics of the defendants and cases efipexsahere are already local law in
Thailand that support restorative justice, e.g.Bneg Rehabilitation Act B.E. 2545
and the Domestic Violence Protection Act B.E. 2580. Kiitipong Kittayarak,

2005D).

Domestic Violence Protection Act B.R2550 allows the Court, in its
discretion, to use alternative means of punishreaah as public service (also known
as community service) and victim remedy etc. Theidan important example of the

intermediate punishment principle as it employ®raktive means to punishment
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together with Restorative Justice. Where the peapmtand the victim can reach an

agreement, the Court will have the discretion gaveerdict(Kiitipong Kittayarak,

2005).

2.8 Rational and the Necessity for the Use of I ntermediate punishment

It is increasingly recognized that relying on imspnment for criminal
infractions is unsatisfactory for many reasons, leatst of which is the physical
limitation on the prison space available. The sgect highly overcrowded prisons is
already manifested; as of B.E.2538 there were T@2pisoners in prisons where the

maximum capacity could support only 80,000 inmates.

In B.E.2550, the number of prisoners had riseb6®,043. The bedroom is
too overcrowded such that there is a need to ad#y@r prison’s buildings, e.g.
workshop and ward, (Ministry of Justice, 2008ap&used as a bedroom. Also, the
important issue of Thai punishment system is thaannot appropriately punish the
defendant individually due to the limitations ofethprison facilities and the

punishment system.

Office of Justice Affairs, organized a meetingdrder to develop the
approach for the Justice Situation Report whichwshmost up to date statistics of
prisoner for the period 2547-2550 fiscal year. dvding to these statistics, a
significant proportion of those incarcerated amgeseced to 2 to 5 years. Especially in
B.E.2551, the highest number was 38,027 out of8/&R, The second highest cohort
was for those serving between 5 to 10 years whigfouamted to 27,068 in
2551 (Department of Corrections, 2008).

Such statistics are indicative of the fact thadignificant proportion of
those are sentenced to jail are subject to short-mprisonment, specifically those

whose sentence is less than 5 years.
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In addition, there are not enough correctionalicef6 within the
Department of Corrections and evidently the numbkrcorrectional officers to
prisoners is wholly inadequate. From the data o ffersonnel and planning
divisions, Correction Departmengs of 1 April 2009, the proportion of the
correctional officers (10,806) to prisoners (19@)/7s 1:18 (Department of
Corrections, 2009) while the proportion set by thedted Nation was to be no greater
than 1:5. Indeed for example, the proportion ofr@ctional officers to prisoners in
Singapore is a mere 1:3. This below standard pivisf custodians translates into a
potentially unsafe environment for prisoners andrds as well as other problems

resulting from the lack of appropriate care.

The overcrowded prison is not an appropriate pfacghe rehabilitation
of the defendant. Other countries also face overding problem of prison and thus
various measures have been used to avoid the wnpmisnt. Such measures are used
as social security and are focusing on the impodasf the community by providing
some role for community to rehabilitate the deferidéo remedy the victim and to
prevent recidivism of the defendant.

Technology has also permitted new ways of allowiog intermediate
punishments to be levied, e.g. through the attaohwieelectronic monitoring device
on the individual. Such use of technology would aoly help alleviate the issue of
overcrowded prison but also potentially allow foona effective categorization of

those still incarcerated.

The question of civil liberties is often raisedtlwrespect to the use of
house arrest and although the individual's rightmadvement would be limited, it
would be less than if he was incarcerated. Thetditioin of the freedom by the
decision of the Court which renders conditions rdua place and time could
provide the same effect as imprisonment in prewgritie defendant from committing
certain crimes, e.g. drunk-driving during at letsd prescribed period while at the

same time allowing the defendant to live a nornmal @arn his living.
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One significant concern often raised regarding ue of intermediate
punishment is recidivism and its expense to manidgeiever, research conducted in
England found that the defendant who was senteimcgdson had a higher rate of
recommitting of crime than those detained in tlimmicile. Also there is a research
that shows that the expense incurred from usingrnmédiate punishment, i.e.
electronic monitoring, for 3 months would cost@)35BP per month; 6 months for
4,860 GBP per months, and for the total 100 casesould cost 3.6 Million GBP
(equal to the prison’s expense for 274 cases faroéths). This could reduce the
government budget by 1.7 Million GBP (Smith, 2000).

Therefore, according to the cost effectivenessaieh in the US, England
and in Sweden, the use of electronic is cost efiicisave more budgets and is as

effective as imprisonment (Courtriglet,al., 2000).

In Thailand, there is also a research which shinasthe use of electronic
monitoring system will cost less than the use aéqur. The study on the electronic
monitoring system found that the expenses incuimmedrison is 120-150 Baht per
each prisoner per day which is considered highaar the use of electronic monitoring
(Sumonthip Jitsawang and Thitiya PetchmunBee. 2550: 32-33 ar@i7-98).

Intermediate punishment measures that help redusen overcrowding
problem not only lower bottom line costs but maglgia positive externality. The
less crowded prison may in turn enhance the spéeghabilitation which is of

benefit to society and the justice system as ae&vhol

2.9 The Use of the I nter mediate Punishment Over seas

Intermediate punishment is a concept which haghyvigained acceptance
in many countries including United States, Aust&talEngland, and Canada. This
concept is influenced by the UN Minimum Measure eRdéibr a Non-Remand
Measure. However, the concept itself has been widébpted by different names in

various jurisdictions (Pennsylvania Code, 2010).
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Although each country uses a different name fterimediate punishment,
they all share the same characteristic which iavimd the short term imprisonment
and focus more on the behavior rehabilitation oé tthefendant by using the
community which is believed to be a criminal judidiechnique consistent with legal

theories and the international principles.

In the United States, the strict and harsh pungstinpolicy created the
overcrowding problem in prison. At first, the cogndealt with this problem by
simply expanding the number of prisons. This, haveused up a lot of the State
budget. Moreover, the gravity of the criminal a@noot be clearly determined
whether to sentence the defendant to prison osupervision probation. As a result,
the Court often gives the inappropriate punishmenthe defendants. Thus, the
society may view that such punishment too harshthey do not feel that the
defendant deserves to be imprisoned or, on the btad, that the punishment is too
soft as they feel that the defendant deserves @hpment more substantial than

behavior control.

Such circumstances have prompted the United Stategpromote
intermediate punishment measures. Although seegningbt as harsh as
imprisonment, it was nevertheless harsher than mmiIpervision probation.
Moreover, the intermediate punishment uses fewdgéis than imprisonment while
at the same time preserves social security. Unber pgunishment concept, the
intermediate punishment can be considered as a &@rpunishment that is more

proportionate to the less serious offences (JR20ik0a).

In Pennsylvania, there is a local law called Imediate Punishment Act of
1990 which specified the intermediate levels of ipiment, e.g. strict supervision
probation, house arrest, electronic monitoringplatt and drug rehabilitation, victim
compensation, and social service. The purposesctflaw were cited as follows:
1. To protect the society and support the &ffeness and
reduction of budget to rehabilitate the defendauak the prison;
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2. To encourage the defendant to return aduali@ member
to the society;

3. To fill the gap and solve the problem in tp@vernment
rehabilitation system;

4. To present the community needs by broade@ogrt’s
sentencing measures and community service so devielop defendant’s skill and

serve the society.

However, due to the limited capacity of the prisitve Court has played an
important role in carefully selecting criminal defants i.e. the one who deserves
harshest penalty is to be imprisoned. By contthstone who deserves lesser penalty
and is not as dangerous to the society will be sedointermediate punishment in
place of imprisonment. This decision takes intooact their backgrounds and
criminal charges (Sims& Shi, 1999: 2-8).

In Canada, the intermediate punishment, recognazetan Alternatives
Punishment with Specified Conditions,” is emplogedthat the Court principally will
not impose imprisonment without necessity. Anyhdwhe freedom is required to be
restricted, electronic monitoring will be sparinglgnployed. Alternatives punishment
with specified conditions is regarded as a meanavtmd imprisonment and a new
form of imprisonment. Electronic monitoring givdsgetdefendant the opportunity to
live in the community which, from the reconciliatigperspective, would be more

beneficial for them than being confined in prisons.

Rehabilitation and compensation brought to victangd communities will
be emphasized and the defendants will be encouragedepent. Meanwhile,
alternatives punishment with specified conditiorisoaachieves the purpose of
punishment which is crime condemnation and prewvantrhese are the differences

between the punishment with specific conditions jaradbation.

The punishment under specific conditions can hdieg to every case,
even felony. However, the Court will use this kiofl punishment instead of

imprisonment under following conditions:
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1. The Court was going to impose the punishmeht
imprisonment of less than two years.

2. There is no minimum punishment for such etim

3. The measures will not cause harm to theegaci

4. The measures comply with the punishmentrtheo

5. The conditional punishment would not be mtivan two

years (The Courts of Nova Scotia, 2003).

The form recognized as the intermediate punishmenthe foreign
countries are , for example, probation, fine,inasbn, attendant center, intermittent
detention, weekend imprisonment, work release, conityn service, suspended

prosecution, half-way house, parole, home incaticerand house arrest.

As can be seen, the advantages of punishing tlendint without
resorting to prison are the reduction of the castiga in the prison which has
hindered the administration of the correctionalniry for prisoners, the reduction of
the budget used in the construction of new pristimes administrative cost, the salary
of the prison staff and the prisoners’ food andrgj\an opportunity to the defendants
to raise their families without being under pressand being influenced by bad

behavior of other prisoners.

The author will give detailed explanation relating the form of

punishment widely used as followings:

2.9.1 Probation

In California, probation is regarded as an intati@ sanction which is
not regarded as important in the criminal justigsteam. The number of defendants
fulfills the conditions of behavior control amounts54 to 70 per cent. However, this
merely illustrates that most of the defendants dgnwath the behavior control
conditions, not that they have become good citizélevertheless, behavior control
helps reducing the number of detained persons. $taistics show that,

approximately 50 per cent of those who are subfesttavior control are also
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sentenced to imprisonment (combined sentencingjalifornia, the number has risen
to 90 per cent (Bennett, 1995).

2.9.2 Intensive Probation (I SP)

Intensive Probation means the behavior contrdl ¢éhgphasizing on close
monitoring of the defendant. ISP will be imposed the defendants who has no
psychotic symptoms and been held liable for lesg@e offences which are not
sexuality-related offences. The defendants whooardSP will be deprived of the

freedom by being monitored day and night.

The conditions often used by the Court to monite defendants are as
frisk, car and dwelling search, phone eavesdropnneonity services, expense
control, exemption from social welfare and loamitation of time spent at home,
random drug search, employment confirmation, mamgathabilitation, payment by
court order, liability for monitoring — related expses, reporting to authorities 30

times per month, electronic monitoring, 6 p.m. ewrf(Harlow et al., 1995).

This form of punishment has been subject to stndiie State of Georgia,
Massachusetts and New Jersey. ISP measure was fourel effective in reducing

repetitive crimes, if employed continuously, etgee to four times per week.

In New Jersey, the defendants in serious crimas @ien ISP in lieu of
imprisonment. The research shows that ISP is memneficial than imprisonment as it
reduces the congestion in the prisons and doega@ase the recidivism. Anyhow,
the problem about the definition of “Intensive’llstemains. (Bennett, 1995)

2.9.3 Day Fines

In normal case, the Court would order the defehdarpay fine during
supervision probation by daily or monthly instalim® The amount of fine depends
on the income of the defendant. If the defendamsdaot pay the fine when he is

financially capable to do so, he shall be confined.
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Day fines are fines whose amount is designatedrdit to the financial
status of the defendant. Daily income of the dedemdvill be taken into account
before the amount of fine is calculated. Thus,dékendants with higher daily income
will pay more fine than the defendants with lowsrame, although the period during

which they have to pay is the same. (Wikipedia,(301

The Court shall be able to designate the dailg famount, when the
information on the defendant’s income is obtairiedyeneral, the Court will take into
consideration of the annual income tax paid bydéendant. Therefore, this measure
is not yet applicable to Thailand where it is diffit to find out the actual income of

each person.

2.9.4 House Arrest or Home Detention
House arrest or home detention is the measure wesh the Court
decides to imprison the defendant by gives an diddrthe defendant detained in his
own dwelling during the prescribed period. Normaltiie Court will inflict this
punishment together with electronic monitoring meas under the following
conditions:
1) The defendant shall be detained in his hdmsteventy four
hours daily during the designated period which taayfor several weeks or months.
2) If the defendant wishes to leave his houbke, Court's
permission must be obtained. The permission willgbeen only when there are

reasonable causes such as work or emergency.

This form of punishment is widely used in the Staf Alabama and
Florida (Bennett, 1995).

In the United States, house arrest or home deterdriginates from a
legislation that entitles the defendant sentencegrison to make a request to the
Court to transfer the imprisonment to the confinetria his own dwelling place. In
this case, the Court may designate any conditiorts® defendant. Thus, house arrest

or home detention is considered as criminal punesiim
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In Australia, the Court may order the first-timefehdants who have
pleaded guilty to be detained at his house for ¢hene period as that of the

imprisonment according to the verdict.

House Arrest is regarded as the new form of puméstt which affects the
fundamental rights of the defendant less than ismoment, but is still criminal
punishment, restricting the defendant's freedomaatordance with the Court's
verdict. Nonetheless, house arrest does not deptieedefendant’s other rights such
as the right to have his backgrounds checked fplyagy for government bureaus or

state enterprises, the right to vote and the tigbe employed.

In addition, House Arrest is also consistent wiité retribution theory and
the proportionate theory, especially with regardn® confinement period, the Court
may exercise its discretion just as it does witprisonment. Moreover, the offence
for which the Court imposes the punishment of harsest are less severe offences;
therefore, the nature of adverse effects andpineishment received by the defendant
do not diminish the purpose of the punishment atogrto aforesaid theories.

According to the prevention and correction thednpuse arrest will
restrict the freedom of the detained person; asrsexjuence, he would not have a
chance to commit other offenses such as drunkesndrietc. House arrest can be
imposed together with conditions on place and toheestriction. It can control the
behavior of the defendants for a certain periotioé and at the same time does not
affect the defendant’s daily life and allows thdemelant’'s self-development as he is
able to work study or take care of his family.

This form of punishment is thus the most apprderias it is tailored
according to the defendant’s characteristics. search of Kenton city from May
1985 to November 1986 shows that the recidivisiesréor the person inflicted with
the imprisonment and fine are as high as 20 pdr wdnle the recidivism rates for the
person inflicted with the house arrest are justger cent (Benja Pengdit, 2532: 61,
67, 69 and 70).
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2.9.5 Electronic Monitoring

Electronic Monitoring is the method used to cohttbe defendant
according to the Court’'s order by restricting hisedlom with the attachment of
electronic tracking device in lieu of imprisonmeMiostly, it will be imposed together

with the house arrest.

Home arrest with electronic monitoring means awgriient or detention of
the defendant who committed less serious crimedertain place other than prison.
The defendant may be able to enjoy the freedomimwttie limited area. He will be
attached the bangle or anklet-like electronic deva prevent him from leaving the
place of confinement such as home or hospital. ddwce will send the signal to the

transmitter installed in that place.

In case the detained person is away from the rirditegs more than a
specific distance, it will send the signal to ngtihe control center. If the detained

person is proved to be in intentional violation wi# be imprisoned.

The report from Workshop Il on Confinement and tee of Electronic
Tracking Device in US hosted by the faculty of la®hulalongkorn University on 13
June B.E.2531 states that, in the early 1980s pidge¢he United States introduced
the concept of Electronic Monitoring called “EM”\ddoped by the private company.
It is a bangle and anklet-like device used to ttheemovement of the defendant. It is

used together with house arrest.

In 1971, EM was the new form of punishment testethe State of St.
Louis for minor defendants. In 1983, it was applie@ddult defendants in the State of
Florida. In the same year, it was the first timethe world that the Court gave the
order to attach EM to the defendants whose punishimed been suspended, but later
violated the punishment conditions. By 1987, thes¥e about 30 states employing
this form of punishment, and measure was introducedngland, Canada and

Australia.
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The popularity of EM is a result of community-bdsanction relating to a
policy aiming to reduce the number of prisoners. EMerved as primary sentencing.
Instead of being imprisoned, the defendant is omadfiin his own house. EM is still
one of the forms used widely in the United Statesestrict the defendant’s freedom,
and regarded as less severe penalty than imprisdrthmugh harsher than probation.
In 1998, there were about 19,677 defendants iatlietith EM.

There are some remarks on the use of EM in thie $taKentucky are as
follows:

1) EM shall not be applied to the defendanttessred for
severe offences or the attempt to commit a seviézaae and have been punished for
such offence for five years or less.

2) Electronic monitoring machine should be ifed by
Department of Corrections and should neither recordexamine any pictures, voice,
communications, movement or other activities oagogrrin the place of confinement.

3) EM could be substituted for the sentencdes$ than six
month incarceration.

4) The defendant could request for the use Mf reaking a
direct payment to concerning authority.

5) The defendant violating the Court's EM cdiwahis is guilty
of escape and crimes relating to custody.

6) The Court’s condition is based on defendamissent and is

regarded as a part of the verdict.

To apply EM in defendant’s residence, the Uniteéates Supreme Court
rulings affirmed that the prisoner is entitled tonstitutional protection but some
rights will be restricted according to the penaityis therefore not considered to be
the violation rights of privacy (U.S Cumbey V. Méacn, 1984: 684).

According to the evaluation studies conductedrafpplying EM in three
Sheriff Courts from August 1998 to 2000, type ofiges and kind of defendants
which are appropriate for EM remain questionablevéitheless, it is expected that
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the estimation of using EM in lieu of incarceratwiil increase by 4@ercent of all
cases. EM is worth its value, and found satisfgdbgrthe defendants and their family

in general.

The expense of EM usage per unit estimated in 3@@0 is 2,500 pounds
for three- month period and 4,860 pounds for sbathgoeriod. Total cost for 100
cases is 3.68 million pound (equals to the costixfmonths incarceration for 274
cases). The implementation of EM saves approximaaVe the cost by 1.7 million

pounds compared to incarceration (Smith, 2003).

The author suggests that the use of EM in Thailailidalleviate a large
number of prisoners. As mentioned in 2.6, more th@rper cent of prisoners are
sentenced to less than five-year imprisonment. Tiiube EM is used both before
passing the sentences and as an alternative tostpment, it will alleviate
overcrowding problem in prison and enhance the biitetion and reform of the
defendants. However, the relevant laws and legislahave to be amended
(Blach&Smith, 2003).

The confinement by EM is an appropriate punishnmaetsure which
could replace short-term imprisonment and couldubed to supplement probation
measures in Thailand since it neither affects idial right of privacy nor
defendant’s right. It is also compatible with tieory of punishment which states
that short-term imprisonment could not reform arieddant (Prasert Jantravech,
1972:126-127).

The disadvantage of incarceration is that defetstlaights is restricted
and consequently affect their career and lifestgte the end of punishment.
Meanwhile, supervision probation with conditionsshbBmitations that make it
difficult to control or separate the defendant fréine environment, association or

community for the effective reform and preventi@eija Pengdit, 1989:3).
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2.9.6 Halfway Houses

This process originates from the integration peobfaced by the prisoners
who have served his turn and are ready to go badkd society. Halfway houses
provide transitional services for defendants befmewirning to their community.
Studies found that the defendants participatedalfwlay houses have less problem to
adapt themselves to the community than those pzated the probation program
after their release. Only few studies in Floriddl#80 found that the halfway houses
participants perceive less human dignity and tloates defendants are not unhappy
with this system since they are still being comélafter their punishment is over
(Bennett, 1995).

2.9.7 Treatment for Alcoholism and Drug Addicted.

In California, this treatment is regarded as anamhiprotection measure. It
is believed people commit a crime because of tlegl ¢ drug. Thus, their symptoms
should be treated by short-term imprisonment afidvied by intensive rehabilitation
program. However, studies show that treatment pragnas become less substantive
and become more like probation.

2.9.8 Boot Camps
Although the use of boot camps is now widespréaele were no studies
affirming that they could reduce the recidivismer@Bennett, 1995).

2.9.9 Shaming Sentencing

Shaming sentencing is a punishment done publiclgrder to make the
defendants feel ashamed and afraid to recommit@cr One typical example is by
having the defendant stood or walked in public,dmg a sign stated his or her
offence. For example, the judge may require pegsolty of mail theft to spend a day
standing outside a post office wearing a signbasating, “I stole mail. This is my
punishment.” The defendant’'s attorney appeals tlia¢ punishment was
unconstitutional since it was cruel and unethicbihe Appeal Court affirmed that the

punishment was not cruel and did not violate amstitutional right.
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Shaming punishment has been used for decadethds® who committed
adultery would be punished by carrying a stone wamatk around the church. In
Kentucky, the Court once set a condition on whicl tefendant had to visit the
church ten times in lieu of rehabilitation for draddicted. In Texas, a defendant was
charged with an abuse to his stepchild by forcimg o go to bed early in 2003. The
Court sentenced the defendant to stay in dog sfablg@0 nights as an alternative to

30 days in prison (Turley, 2005).

The United States courts have applied various simd shaming

sentencing. However, it can be categorized into tategories:

1. Stigmatizing Publicity is the most widesgtemeans of
shaming punishment. It is the punishment which danes defendant by announcing
his crime to the public in general. For exampléntprg the defendant’s name and his
crime on different kind of media such as newspabiihoard or community-access
television channels. This kind of penalty is somes used for men who are

convicted of soliciting prostitute;

2. Literal Stigmatization is used to condemrieddants by
stamping or symbolizing his commitment in ridicusonays such as an order for thief
to wear T-shirt printing their crimes on it, sonnedis drunk drivers have to show a
special license plates or bumper stickers, or thdse is convicted of sexual assault

may have to announce their offence in front ofrthesidence as a warning to others.

3. Self-debasement is a penalty which the cainhas to be
disgraced in public. Some communities require didets to simply stand in
community spaces (such as the Courthouse). In Bseee burglars were ordered to

allow their victims to bring out any items from datlant’s home;

4. Contrition penalties focus on making deferiddeels
ashamed by expressing their responsibility. It comedwo forms as follows:
4.1) Defendants publicize their own convictions
declaring their crimes with their own words. Thgsnalties integrate stigmatizing

publicity with self-debasement and mostly applyeémorseful defendants; and
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4.2) The apology ritual is when juvenile
defendants are to apologize on their hands andskmgefendants are released from
confinement only if their victims and governmenti@éls are persuaded to believe
that the defendant is sincerely repentant. Somecasenunity-based sanctions that
include public apologies and appropriate reparatiorhis form of penalty is likely to
be used in cases where the defendant and the varémfamily or have closed
community ties (JRank, 2010b).

It is obvious that shaming sentencing is variood depends on the Court

discretion. This kind of punishment has both drastisaand advantages;

Disadvantages of shaming sentencing are thatlates human rights and
may not be appropriate especially for dedicated@esince the punishment will have
a strong emotional effect. However, for some cratsn shaming sentencing seems
not to be a punishment at all. The outcome reggrdimme suppression still differs
from case to case, also the sentence is inconstapartantly, there is no research

affirming that shaming sentencing effectively deterimes (Book, 1999).

On the other hand, shaming is an alternative pumesit which is lighter
than imprisonment. Defendant can choose betweemisba punishment and
imprisonment. Shaming sentencing also decreases er@oent’'s budget.
Furthermore, community is satisfied the defendanpunished before their eyes.
Lastly, the Courts will have more alternatives aodld tailor shaming sentence to

best match each defendant.

Even though the benefit of shaming sentencing ranecprevention was
not supported by any studies, Michael Cicconetti, Aanerican judge from Ohio
confirmed that shaming sentencing is an effectumeighment. For some defendants,
being imprisoned does not mean any hardship asayeg “It's the hot and a cot.”
(Berman & Saxbe, 2005).
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For the challenge that shaming sentencing is wiitational and that it
violates human rights for its cruelty and infringamh of human-dignity, it is long
believed that human are equal except for some msagtbhe commitment of crime
provide sufficient reason for the society to tréegt defendants differently (Flanders,
2006).

Regarding the punishment system in Thailand, siffta judges lack of
the statutory authority, shaming sentencing doé<erist in the Thai justice system.
However, parties in some criminal cases may agraesé¢ shaming as a punishment,
such as to publicize in newspaper the apology fefamation cases. Those
condemnations are the agreements between partiewene not directly contributed
from judgment. To apply alternative punishment inailand, shaming sentencing

should be explored.

2.9.10 Intermittence | mprisonment
Intermittence imprisonment is also regarded asmngdiate punishment in

some countries.

In general, defendants are imprisoned only oniputdlidays in order that
they can work normally on weekdays. The defendhat& to report themselves to
the prison on Friday evening and be confined uatihday evening continuously.
During the confinement, defendants are not allowedoe visited or joined any
recreation activities but they are permitted to enake phone call. The prison is

liable for all expenses.

In some countries, enforcement of incarceratioprison does not comply
with the Rules for Non-Custodial Measures, but camity control and a short period
rehabilitation outside prison are provided. Althbuthe disadvantage is that the
defendant may learn in prison the way to commiepttrimes, this form of sanction
has been found to be suitable for some defendiatsexample, the defendants who
has been in prison and recommit a crime, or wherCihurt is of the opinion that the
being punished in prison will make defendant féelstened and act as a deterrent to

others. Thus, the benefit outweighs the disadvantag



Dol Bunnag Literature Review48

Moreover, intermittence imprisonment is one of #d&ernatives which
may be appropriate for some defendants or situstidhis widens court discretion to

optimize their sentence.

2.9.11 Sanctionsin case of Court Order Violation

The condition or criterion that all countries wauimostly impose if
defendants violate the conditional sentence is isopment. Normally, the judges
have to investigate whether there is a reasonableng (over 50 per cent certainty)
that defendants intend to violate the Court oraet then decide whether to continue
or extend former punishment, apply other measums,revoke intermediate
punishment and have it replaced by imprisonmentrl€¢yu 2005)(Caputo, 2004)
(Washington County Court of Common Pleas) and (Bgmania Code, Title 37 Law,
Chapter 97, Sec., 97.113. 2005). This sanction Gempith the Tokyo Rules which

require an incarceration as the last resort (OHCLIER0).

Concepts and principles on the application ofrmetiate punishment in
other countries and intermediate punishment priasi@ppropriate for Thailand’s

social conditions and legal system will be explarethe next chapter.
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CHAPTER 111
METHODOLOGY

The research on “Alternative Sentencing: Intermtdi Punishment”
employs a mixed methodology between qualitative godntitative approach to
gathering both primary and secondary data. The eqgnel framework is derived
from the review of literatures related to criminpblicies and other related
jurisprudent philosophies as well as the othertedlaarticles, academic journals,
research findings, textbooks and information tetduyg both Thai and international
publications, have been reviewed in order to compand contrast based on an
international framework of the United Nations. Adformation compiled has been
summarized to form a type and criterion to use @®del of intermediate punishment

for further quantitative researches.

After a model is derived from the qualitative r@sd, a survey research
was conducted using a quantitative approach, he.nodel is interpreted into a
guestionnaire pursuant to the research methodoliggy.data obtained was analyzed
through a process, and then comparative analysisamtepts, philosophy and
information has been conducted by taking into antod Thai legal contexts as well
as Thai society. After that discussion and conolusire drawn as an appropriate form

and criterion of intermediate punishment for Thegjdl system.

The details about population and the sample frasaejpling, research
instruments, data collection, data analysis as agbtatistics used in conducting this

research are describing further in this chapter.
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3.1 Population and Sample Frame the Resear ch

Population of the research on “Alternative Senitegic Intermediate
Punishment” includes judges who have passed tlgarjadts on criminal cases in the
Court of First Instance and the Court of Appealated in Bangkok Metropolitan
Region during the period of data collection. Thesdges were selected as the
targeted respondents of this research as theyharngerrsonnel in the criminal justice,
who have a direct duty on the case trials, the Cotaler and/or sentencing for
punishments; so the data obtained is more corcelaitd the research than the others.
Moreover, it is expected that the results of théadanalysis will be the most
consistent with the research objectives.

3.2 Respondents Selection

The total respondent of this research is 386 pstsshich is derived from
determining the sample size of the entire numbgrogiulations. Since those judges
were the qualified persons directly responsiblesentencing and the entire number
of populations is not so large; the targeted redpots are specifically selected based

on researcher judgment by the following procedure:

3.2.1 The sample size is calculated and selectdgua purposive
sampling approach, which includes 386 judges whe autively working in the

following courts:

1. The Criminal Court 40 judges
2. The Criminal Court of Southern Bangkok 31  ges

3. The Thonburi Criminal Court 20 judges
4. Phra Khanong Provincial Court 34 judges
5. Talingchan Provincial Court 38 judges
6. Minburi Provincial Court 10 judges
7. The Bangkok North Municipal Court 30 judges
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8. The Bangkok South Municipal Court 22 judges
9. The Central Intellectual Property

and International Trade Court 23 judges
10.The Central Juvenile and Family Court 21 aslg
11. The Pathumthani Provincial Court 19 judges
12. The Samutprakan Provincial Court 25 judges
13. The Court of Appeals,

the Court of Appeal

Region 3, 6 and 8 73 judges

3.2.2 To further select the respondents to relaehdtal number of sample
size determined for each group, the questionnawee delivered by post to all

respondents twice.

3.3 Research Instruments

The questionnaire is used for collecting datatics research. The details

of questionnaire construction are as follows:

3.3.1 Reviewing the literature relating to thissearch based on the
provisions of laws, theories and conceptual fram&sgoreferences, textbooks and
theses in respect to the intermediate punishment.

3.3.2 Reviewing the social research methodologies research statistics
in order to have correct and appropriate undergtgndbout the construction of
guestionnaire and statistics used in conductingebkearch.

3.3.3 The concepts from the literature review pang to Item 3.3.1 and
3.3.2 are used for the constructing the questisanato measure the attitude of the

respondents. The questions are covering the issnethe form and criterion of
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intermediate punishment and other issues to be iee@anThe questions ask whether

the respondents are agreed or disagreed to tleenstats using interval scale.

3.3.4 After the questionnaire was initially consted, it has been verified
and edited by the advisors who have the experiisigei methodology and the subjects
in order to conduct the content validity and obtiinguage accuracy for further

revision. The revised questionnaire is used fongratg the data.

3.3.5 The revised questionnaire was pre-testett @@ judges whose
demographic characteristics were similar to thgated respondents of this research.
The pre-test was aim at analyze the questionnaiiability by using Cronbach’s
Alpha Coefficient based on SPSS program (StatisReekage). The result showed
that the questionnaire has alpha value at 0.848chwhmeans this questionnaire

reliability is at a high level.

The questionnaire consists of closed-ended quesstas well as open-
ended questions allowing the respondents to exphess opinions independently.
The questionnaire comprised 4 main parts:

Part 1: Information on demographic data of thagps

Part 2: Information on working experiences of jidges

Part 3: Background knowledge of the judge orrésearch issues

Part 4: Opinion of the judge towards the formitecion and
other related issues on using the intermediatespumnt measures as the alternative

sentencing in the criminal cases.

3.4 Data Collection

The data collection of this research consists diff2rent approaches:

3.4.1 The secondary data collection or documentayearch was

conducted by reviewing the concepts on the crimpmdicy and related jurisprudent
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philosophies, as well as academic textbooks, agjadocuments, research papers and

other related information, both Thai and internadilopublications

3.4.2 The primary data collection was conductedguhe questionnaire to
survey the opinions of the judges who have passedudgments on the criminal
cases in the Court of First Instance and the CofiAppeal located in Bangkok
Metropolitan Region, which included the judgeshe Criminal Court, the Criminal
Court of Southern Bangkok, the Thonburi Criminalu@pPhra Khanong Provincial
Court, Talingchan Provincial Court, Minburi Proviakc Court, the Bangkok North
Municipal Court, the Bangkok South Municipal Couthe Central Intellectual
Property and International Trade Court, the Cenitadenile and Family Court, the
Pathumthani Provincial Court, the Samutprakan Pal Court, the Court of
Appeals, the Court of Appeal Region 3, 6 and &entbtal of 386 judges.

3.5 Data analysis

3.5.1 After receiving the completed questionnaiadisquestionnaires were
assigned with an identification number and weraraged and selected so that they

are suitable for the data analysis.

3.5.2 A code book has been created prior to peeperd code each

guestionnaire for the computer-based data analysis.

3.5.3 The coded data was recorded into the compytem for the data

analysis by using the SPS$Statistical Package for the Social Science).

3.6 Statistics Used in Analyzing the Data and Data Analysis

This research employed certain statistical methodsplain the nature of

the respondents’ data as well as to find the caticel as follows:
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3.6.1 The descriptive statistics are used to @éxplbout demographic data,
working experience, and knowledge on the reseasshies and presented in a
tabulated form using percentage. Meanwhile, thiermmation and opinions toward
the form, criterion and issues relating to the abéntermediate punishment as the
alternative sentencing in the criminal cases wa® ahbulated using Mean and

Standard Deviation.

3.6.2 The range of scores for the agreeable amsntowards the form,
criterion and issues relating to the use of intefiate punishment measures was
analyzed. The scores were divided into: Totallyeag(2), Agree (1), Neutral (0),
Disagree (-1), and totally disagree (-2).

3.6.3 The data obtained was analyzed using thenMeal Standard
Deviation in order to the describe respondentstrattaristics in compared to other

related issues using the mathematical interpretatsofollows:

L evel of Opinions and Scores Interpretation of Opinions
Level +2 = 1.51 to 2.00 Totally agree
Level +1 = 0.51 to 1.50 Agree
Level 0 =-0.50 to 0.50 Neutral
Level -1 =-0.51to -1.50 Disagree
Level -2 =-1.51to -2.00 Totally disagree

3.7 Resear ch Procedures

The research has been conducted for 11 months, January 2010 to
November 2010. It was divided into 6 following step

Step 1: Setting up the scope of the research bindpaiscussions with the
thesis advisors to develop the research framewoekscope and analysis framework,
during the period of January 2010.
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Step 2: Setting up a plan for the data collectmmi~ebruary 2010.

Step 3: Data collection was divided into 2 panhjch includes primary
and secondary data collection. The first part wasgather the secondary data
collection from the documents, textbooks, artictesgarch papers, statistics and other

related electronic sources, which was conducted frebruary to April 2010.

Step 4: The information and documents were andlyaelevelop a model

for the questionnaire construction, from April tmé 2010.

Step 5: The primary data collection was obtaingdgithe questionnaires,
which were distributed to the targeted respondeass,selected by the specified
method, who were the judges in courts located ingBak Metropolitan Region. The

guestionnaire-based data collection was obtainedgldune to July 2010.

Step 6: The data analysis and discussion of teeareh findings were
done during the period of July to November 2010.

3.8 Ethical Concerned

This research has regarded certain important atissues, i.e., the data
collection necessarily obtained the consent froerlspondents via responses to the
guestionnaire. Moreover, this research is condacingmously so that its results
would not cause any direct and negative impadteodata providers. In addition, this
research was approved by Mahidol Institutional BeviBoard according to the
project code, MU-IRB 2009/257.0210. The Mahidol titagsional Review Board
passed the resolution of approval for the contionadf this research under the code:
COA. No. MU_IRB 2009/281 on 19 November 2009.
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CHAPTER IV
THE RESEARCH FINDING

This chapter will discuss the research results in accordance with objectives
of the research divided into 2 parts.

Part 1 will present the result of the document research by comparing forms
and criteria for intermediate punishment measures in foreign countries implementing
the idea and alternatives for avoiding imposition of imprisonment or detention, which
are international practices that follow United Nations Standard Minimum Rules for
Non-Custodial Measures (the Tokyo Rules) as indexes of the analysis and draw to
preliminary conclusion that the Model of forms and criteria for intermediate
punishment measures, which are considerable for adoption to be implemented in

Thailand should constitute what forms and criteria.

Part 2 will present the result of the survey research, which brings the
model from the result of the research in Part 1 to produce the questionnaires for
analyzing and synthesizing their results to designate forms and criteria for

intermediate punishment measures that are suitable for Thailand in Chapter 5.

4.1 Part 1 Synthesizing the Document Information

The Researcher has studied, explored and compared many academic
documents concerning forms of intermediate punishment measures and criteria for
imposition of intermediate punishment measures in foreign countries as discussed in
Chapter 2 by studying in comparison of United Nations Standard Minimum Rules for
Non-Custodial Measures. The Researcher then applied the result to design models of

intermediate punishment measures to answer the objective of the research in Chapter
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1, Topic 1.2.1 that aims to study and find forms and criteria for intermediate
punishment measures in sentencing the convicted, and international standard forms in
order to answer the objective of the research in Chapter 1, Topic 1.2.2, which intends
to propose forms and criteria for intermediate punishment measures appropriate for

implementation in Thailand. Thus, the author has come up with the following results.

4.1.1 Analysis for Intermediate Punishment Measures Suitable for
Thailand

Henceforth, the Researcher will analyze intermediate punishment
measures for finding which are suitable for Thailand in order to design models by
separating into an analysis of forms of intermediate punishment measures and an
analysis of criteria for intermediate punishment measures, which should serve as

models for basing statistical data in the survey research as followed.

1. Forms of Intermediate Punishment Measures to Serve as
Models

Concerned about the forms, Thailand criminal process already
contains some of punishments or measures that conform with intermediate
punishment measures in foreign countries, for example, fine, deferred sentence,
probation and suspended punishment. Since these measures have approaches to and
criteria for imposition as definitely governed by Thai law, they have not been

considered as forms to serve as models of intermediate punishments in this part.

When forms of Non-Custodial Measures prescribed by the
Tokyo Rules are combined with forms of intermediate punishment measures applied
in foreign countries, and the forms already applied in Thailand are excluded (deferred
sentence or sentencing, probation, fine and suspended punishment), it may be
concluded that procedures of intermediate punishments are: verbal warning; forfeiture
of certain rights, monetary penalties such as compensation to the victim, confiscation
or an expropriation of property, intensive probation, community or public service,

educational training, house arrest and electronic monitoring, deferred prosecution,
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intermittent imprisonment such as during holiday or some part of day, confinement in

community shelter at night (half-way house) and condemnation.

Next, the Researcher will analyze the above forms for
exclusively selected measures that should be suitable to be implemented in Thailand
by nominating them as preliminary information of models of forms, or methods of

intermediate punishment measures as followed.

1) Verbal Warning

Verbal warning is normally a measure
implemented by the Court in a case that the defendant is a juvenile, according to
Criminal Code, Section 74 (1), and not considered for any of the 5 punishments
prescribed in Criminal Code, Section 18, namely: death, imprisonment, confinement,

fine and forfeiture of property.

Thus, verbal warning may be applied as an
intermediate punishment measure that imposes the most lenient sanction upon the
defendant, and is appropriate for the defendant, who has a weak conscience or a
ground of not to be punished conventionally, such as a juvenile, who does not yet
have a good sense of responsibility or a clear understanding of consequences of his or
her own action, and a punishment by other forms may inflict unusually negative

effects.

2) Forfeiture of Certain Rights

Forfeiting certain rights of the defendant is a
sanction with respect to limitation of certain rights or freedom of the defendant in
order to maintain safety of the defendant and other persons, such as forfeiture of
rights to buy alcohol or tobacco, to drive a vehicle or to board an aircraft.

This form of punishment is suitable for the
defendant who has committed a small offense or an offense against his or her own
well being or that of other persons, such as a habitually intoxicated driving or a

rampage behavior. However, it should be noted that the Court should determine the
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expiration of the forfeiture in order to avoid unreasonably excessive limitation of

rights.

3) Punishments against Property

Normally, Thai law prescribes a definite
punishment method against property, namely forfeiture of property under Criminal
Code. When the Court passes judgment to forfeit a property, the property shall not
only be vested to the Government, the Court may also give judgment to destroy such
property. However, punishment methods against property in forms of intermediate
punishment are not only limited to forfeiture of property, but also include orders to

pay compensation to the victim, or contribution to public charitable organization.

These forms of measures are suitable for
commission of an offense that inflicts a damage which can be calculated into
monetary currency, and emotional distress but not a serious crime, for example:
mischief, theft, misappropriation of property that is not substantially valuable,
whereby the Court shall order the defendant to pay some amount of money, hand over
a property to the victim or donate some contribution to a charity organization. An
order to destroy property of the defendant has not been prescribed by law in Thailand

except for forfeited property vested in the Government.

4) Intensive Probation

Generally, in a case that the Court passes
judgment deferring the sentence or deferring the punishment, the Court may order an
injunction for intensive probation of the defendant and specifying some conditions to

be performed by the defendant, which is in accordance with currently enforced law.

However, in this form of intensive probation, the
Court may also specify conditions, which are more burdensome to the defendant, or
more limitation of rights of the defendant, such as specifying daily report to the
officer in person or on telephone, notification to the officer when the defendant
departs from or arrives at a designated area, random visit or telephone call up to

residence of the defendant or examination for narcotics or alcohol. This form is
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suitable for being imposed in the same manner as a punishment for a crime that the

Court finds no requirement of deferred sentence or punishment.

Measure that is likely to be suitable to be
implemented in Thailand as intensive report to the officer because Department of
Probation has provided training for voluntary probation officers who are ordinary
people in communities throughout the country standing by to receive reports from

defendants under such injunctions.

5) Community Service

Community service is a non-remuneration work,
in some cases the defendant may undergo heavy labor work intended to raise
awareness of the defendant about responsibility to the society, such as hospital work,
taking care of the handicapped, painting or cleaning public offices, building road-side

pavilions, assisting traffic police or teaching.

At present, community service is not a punishment
prescribed by law but a measure that shall be imposed on the defendant who is
punished with a fine and does not paid the designated amount, whereby the defendant
shall submit a request to the Court. However, this method may be imposed as an
intermediate punishment in a form of the Court order or judgment because the
measure produces positive effect in many aspects, such as the Government can save
some expense, the society benefits from the service, other persons perceive an
example of offense commission consequence, the defendant feels more responsible to

the society and learns about damage and impact of his or her commission of offense.

6) Educational Training

This form is a punishment that is appropriate for
rehabilitation of the defendant. In a case that the defendant commits the offense
because he or she is unemployed, addicted to alcohol or drugs, has no income, no
knowledge, a wrong attitude, a mental disorder or psychological a problem, lack of
education, disciplinary training, medical attention, consultancy, treatment, vocational
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training and attitude training that can lead the defendant to be more capable of self-
controlling to avoid recidivism. However, this form may need a systematic
coordination among agencies that provide relevant services, and the Government may

need to carry a burden of expenses of such performance.

7) House Arrest in Some or All Time

This form is a measure suitable for an defendant
who is not considered dangerous to the society and has high responsibilities to
himself, herself or to other persons, for example, an defendant who needs to take care
of his or her family members, go to school, earn income to support himself, herself or
family members. This form is often imposed under conditions such as, transport
route, usual address of residence and time in combination of an electronic monitoring
device. This measure avoids stigmatizing the defendant by not putting the defendant

in a correction institution.

For suitability of Thailand, even this form features
a merit as being limitation of freedom without imprisonment, although it also features
difficulties in cost and installation of the electronic monitoring device, whereby the

author will discuss and analyze its details in the next chapter.

8) Deferred Prosecution

Deferred prosecution is a case that the public
attorney does not prosecute the suspect who consents to be under probation by
deferring the prosecution until the suspect fully complies with the conditions. This
form is not a punishment determined by the Court but a measure to avoid
imprisonment applied by the public attorney and is not currently governed by a
definite legal prescription along with required delicate consideration. Thus, it may not

be suitable for being imposed as an intermediate punishment measure in Thailand.

9) Confinement in a Community Shelter at Night
In foreign countries, the shelter in this form is
referred to as Half-way House and, in some case; it serves as a shelter for a newly

released inmate in order to be reintegrated into the community. This measure is
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beneficial but requires the Government to provide premises to serve as permanent or
temporary shelter as determined by the Court injunction, whereby it constitutes a high
expense and requires personnel for management similar to the system in prison. In
foreign countries, most of half-way houses are operated by the private sector or the
communities but, in Thailand, this idea is not popular and still lacks support from the
Government. Thus, this form may not be suitable for being applied as an intermediate

punishment measure by Thai Court.

10) Intermittent Imprisonment or Imprisonment
during Holiday or Day Time

This form of imprisonment is considered the most
severe intermediate punishment measure because the defendant still needs to be
imprisoned but is given an opportunity to reintegrate into the community in order to
intermittently adapt and develop him or herself. This form may be suitable for the
defendant who is required to be partly punished with imprisonment, such as the
defendant who has committed a serious crime but is not normally dangerous to the
society as whole, and has duties or needs to occasionally be in the community. This
form can be an alternative for the Court in sentencing an defendant, who should not
be imprisoned for all the time in order to avoid learning other negative habits from
other inmates, reduce the Government expense, allow the defendant to learn and be
developed in non-prison environment and give the defendant a chance to generate

income to provide remedy for the victim.

11) Condemnation Punishment (Shaming Sentence)

This form punishes the defendant by rendering
any measure that makes the defendant feel ashamed and remorseful for his or her
crime, whereby this form has both advantages and disadvantages as discussed in
preceding chapters. However, it is considered that adoption of this punishment form
may be an alternative that diversifies the punishment list and is suitable for some
types of defendants. Although it produces negative effects, it features many positive

aspects as well.
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12) Multi-Measure Combination

The aforementioned measures have different
advantages and forms. Application of different forms to suit defendants different in
characteristics and circumstances of cases shall provide the Court a variety of
punishment options, thus enabling the Court to choose to apply a combination of these
measures so that will be fully beneficial on rehabilitation of the defendants and
restoration of safety in the society. However, it should be noted that every punishment
must be imposed proportionally to the gravity of crime. Thus, the Court should not
excessively impose a combination unnecessary measure on the defendant, nor impose
the combination as to unreasonably limit the defendant’s rights and freedom over-

weighing his or her guilt.

Furthermore, in a case that the defendant is in breach of conditions,
injunctions and judgment given by the Court to apply intermediate punishment
measures and the Court needs to impose the deferred or suspended imprisonment, the
Court should properly determine the duration of the imprisonment term based on
some part of intermediate punishment that has already been imposed on the
defendant.

From the comparative study, it is found that the following 11
intermediate punishment measures are suitable for implementation in Thailand and
considerable for serving as models for basing statistical data in the survey research.

1. Verbal warning
Forfeiture of certain rights
Punishment against property
Intensive probation supervision (IPS/ISP)
Community service
Training

House arrest (in some or all time)

L N o g s~ w D

Intermittent imprisonment or imprisonment during holiday
or day time

9. Electronic monitoring
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10. Commission or omission of some action in order to raise
the defendant’s conscience and awareness of consequence of the crime or avoid
Recidivism

11. Multi-Measure Combination

2. Criteria for Intermediate Punishment Measures to Serve
as Models

Other than forms of intermediate punishment measures that are
suitable for Thailand, it is also still necessary to consider details of criteria or
conditions for implementation of the intermediate punishment measures in Thailand
because it is essential for the Court to have a standard to decide which case to apply

these measures.

From information in Chapter 2, analyzing criteria for
implementing intermediate punishment measures in foreign countries can draw to a
conclusion that many countries use common criteria, which are that the Court shall
apply intermediate punishment measures to substitute for custody in prison by
considering the background of the defendant and the nature of the offense regarding
consistency of penological theory. Thus, the measures are imposed on the defendant
who is convicted for the first time and pleaded guilty. The defendant that breaches
conditions set by the Court shall be guilty as a fugitive for escaping judicial
confinement. As for specifying duration term of such intermediate punishment, the
Court shall implement intermediate punishment measures in a term not exceeding 2
years. The Court shall not apply an intermediate punishment to a serious crime or a

crime that has minimum penalty provided.

However, in some countries such as Canada, intermediate
punishment measures can be applied to all patterns of crime even the crime is
punishable by severe penalty. The Court shall apply intermediate punishments in a
case that the defendant is sentenced to no more than 2 year imprisonment when the

defendant is not considered harmful to the society.
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As to application of electronic monitoring device, the Court shall impose it
on first time defendant or one who has been imprisoned for not exceeding 5 years.
This form of intermediate punishment is not applied to a convict of a serious crime.
Mostly, it shall be applied to an imprisonment of not exceeding 6 months whereby the
defendant needs to submit a request to the Court to allow an application of electronic
monitoring device and pay the fee to the agency that administers the electronic
monitoring and the Court shall specify the duration of electronic monitoring equally

to the imprisonment term sentenced by the judgment.

When criteria of application in these foreign countries are considered, it
can conclude the criterion categories, which should be considered for serving as

models in the Part 2 Research as followed.

1) Criterion of Case Pattern

In the United States of America, majorly, intermediate
punishment measures are not applied to serious crimes (crimes that are punishable by
death or imprisonment of no less than 10 years) because the application of such
measures has a purpose in substituting short term imprisonment, which is mostly

imposed to patterns of crimes that are not serious.

Whereas in Canada, the Court shall apply the measures to every
pattern of cases except for crimes that have minimum penalties provided. For crimes
that has minimum penalties, it can be inferred that the State regards the crimes with
high importance and wants the Court to punish in such way, thus the Court does not

apply the measures to these crimes.

For implementation in Thailand, the Court should widely apply
intermediate punishment measures with a purpose of reducing prison inmates and a
purpose of rehabilitating the defendant in the community environment by taking
safety of the society into account. As of concerns that the intermediate punishment
measures have too lenient sanctions as not to be feared or chastened by the defendant

and may be harmful to the society, the author opines that the measures proposed for
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implementation in Thailand are diverse in severity that the Court can choose to apply
properly to the nature of a serious crime whereby applying the form of most extensive
limitation of rights and freedom, such as intermittent imprisonment in combination

with electronic monitoring.

Thus, in Thailand, intermediate punishment measures may be
applied to every pattern of cases whether they are serious or small crimes, or have

minimum penalties provided.

2) Criterion of Recidivism
In foreign countries, recidivism or first time commission is a

substantial factor in consideration for applying intermediate punishment measures.

In some countries, intermediate punishment measures must not
be applied to the defendant that has been previously convicted. In other words, the
measures are not applied to recidivist or habitual defendants. However, in some other
countries, the Court can apply the measures to the defendant who has been previously
sentenced to imprisonment, or who is a recidivist but the imprisonment term in the
previous case must not exceed 5 years. Viz, the Court shall impose the measures on a

recidivist or habitual defendant who has not committed a serious crime.

For proposing criteria to be used in Thailand, the Researcher
opines that in a case where the defendant has been imprisoned or is a recidivist or
habitual defendant but the offense is not a serious crime, application of intermediate
punishment measures in order to rehabilitate the defendant in the community
environment may be more beneficial than imprisonment, which may induce the

defendant to learn more crimes.

Even the defendant has been convicted of a serious crime or
imprisoned for more than 5 years before, although to apply these measures, the Court
must have considered that the defendant is not harmful to the society and the Court
may also set some conditions as social protection in such measure. Furthermore,

giving a recidivist another chance not to be imprisoned is also conforming to Labeling
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Theory by giving the defendant a chance to reintegrate into the society as well. Thus,
the Court should be allowed to impose intermediate punishment measures on a

recidivist.

3) Criterion of Offense Seriousness

Intermediate punishment measures are substitutes for full
custody in prison, the Court must convict the defendant and sentence a term of
imprisonment and then convert the sentenced imprisonment into intermediate

punishment measures instead.

In some countries, the Court shall apply these measures to the
defendant sentenced to imprisonment of not exceeding 6 months but in some other
countries, the Court shall apply the measures in a case where the imprisonment term
is not exceeding 2 years.

In Thailand, imprisonment of not exceeding 3 years is not
considered a severe punishment because the Court is still allowed to defer the
punishment or sentence by the provisions of Criminal Code, Section 56. Whereby the
legislative branch deems that the defendant sentenced to not exceeding 3 years of
imprisonment by the Court, is not so harmful to the society and has not committed so

serious a crime as to be completely banned or detained from the society.

As discussed in Chapter 2 that Department of Corrections
collected statistics of convicted prisoners, who were categorized by imprisonment
warrants issued by the Court, from 2006 thenceforth, it appears that convicted
prisoners, who were sentenced to imprisonment of exceeding 2 and not exceeding 5
years, comprised the largest population in the prison, particularly in 2008,
representing the highest number of 38,027 persons out of all 132,870 convicted
prisoners (the second largest category was convicted prisoners, who were sentenced to
imprisonment of exceeding 5 and not exceeding 10 years, constituting 27,068
persons) (Department of Corrections, 2008).
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The above statistics show that number of the prisoners mainly
comprised of convicts whom the Court sentenced to imprisonment of 1 to 5 years. In a
case where the Court applies these measures to the defendant whom the Court
sentences to imprisonment of not exceeding 5 years, the problem of prison

overcrowding shall be significantly relieved.

4)Criterion of Duration Term of the Measures as Substitute
for Punishment

In foreign countries, the Court shall order application of an
electronic monitoring measure for a duration equal to the imprisonment term
sentenced by the judgment but in some countries (such as Canada), the Court shall

apply intermediate punishment measures for a duration not exceeding 2 years.

When a theory that the punishment must be proportional to the
crime is considered, application of intermediate punishment measures to substitute for
custody in prison shall not be imposing any sanction more severe than the
imprisonment that the Court sentences the defendant. Thus, duration of measures that
the Court shall apply substituting for imprisonment should not be set to outlast the
sentenced imprisonment term. This principle is conforming to the Tokyo Rules,
article 3.10, which provides that “In the implementation of non-custodial
measures, the defendant's rights shall not be restricted further than was

authorized by competent authority that rendered the original decision.”

5) Criterion of Expense Burden

In foreign countries, the defendant who submits a request to the
Court for allowing an application of electronic monitoring device is obliged to pay the
fee to the agency that administers the electronic monitoring.

But in Thailand, many defendants do have economic status (are
financially poor) and application of intermediate punishment measures is subject to
the Court's discretion that shall consider for appropriateness of case circumstances

and the defendant's nature so it is not the defendant's right. If the Court orders the
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defendant to pay such expense, the defendant's burden shall be escalated and it shall
seem as if the imposition of punishments sentenced by the Court in the process of
criminal justice is subject to the defendant's economic status, whereas the expenses of
all other punishment imposition are the responsibilities of the State, for example,

expenses for maintenance of inmates in prisons, probation or forfeiture of property.

Thus, Thailand should take the issue of expenses into account, whereby
providing that the expenses for enforcing intermediate punishment measures are the

responsibilities of the Government.

Conclusively, it could be said that the legal criteria of intermediate
punishment measures suitable for serving as models in further survey research consist
in 5 key criteria as follows.

1. The Court should apply intermediate punishment measures
to every pattern of cases;

2. The Court may apply intermediate punishment measures to
the defendant who is a recidivist or has been imprisoned,;

3. The Court should apply intermediate punishment measures
to the defendant whom the Court would sentence to imprisonment of not exceeding 5
years;

4. In a case where the Court applies intermediate punishment
measures, the duration should not be set to outlast the term that the Court sentences
the defendant to imprisonment; and

5. In a case where the Court applies intermediate punishment
measures, the competent government agency must be responsible for expenses arising

from imposition of such punishment.

4.1.2 Monitor and Report and Sanction on Violation of the Court's
Order

Application of intermediate punishment measures appropriate for Thailand
must have a supporting organization in order to administer the enforcement of

judgment or injunction and report to the Court on whether the judgment or injunction
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is fully complied or immediately report to the Court on violation of the intermediate
punishment measures for the Court to consider modifying, altering, supplementing,
revoking or withdrawing the order or impose the sentenced punishment on the
defendant. These approaches are conforming with the Tokyo Rules provided in
Article 14.1 that “A breach of the conditions to be observed by the defendant may
result in a modification or revocation of the non-custodial measure.” and Article 14.4
that “In the event of modification of revocation of the non-custodial measure, the
competent authority shall attempt to establish a suitable alternative non-custodial
measure. A sentence of imprisonment may be imposed only in the absence of other
suitable alternatives” (OHCHR, 1990).

In a general case when the Court delivers a judgment sentencing any
person to imprisonment, the Government agency which performs the major function
of enforcing the imprisonment is Department of Corrections, whereas the Court
delivers a judgment deferring the punishment or sentence and supervising the
defendant's behavior under specific conditions, the Government agency which
performs the major function of enforcing the probation conditions is Department of

Probation.

In a case that the Court delivers a judgment applying intermediate
punishment measures to substitute for imprisonment, there is a problem that the
Government agency is responsible for imposing the punishment, supervising and

monitoring the imposition and reporting on the result to the Court.

Once the 11 proposed forms of intermediate punishments are appropriate
for Thailand, it is found that roles to those forms of punishments, which need an
organization to support the enforcement of judgment, can be categorized into 5 groups

as followed.

Group 1. Order to perform or prohibit any action consisting of 5 forms,
namely: punishment against property; intensive probation; community service; forced

training; and electronic monitoring - It can be seen that roles in this group focus on
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developing and rehabilitating the defendant under injunction or conditions set by the
Court. Thus, the roles in this group should be the responsibilities of Department of
Probation because the missions are similar or analogous to missions currently

performed by Department of Probation.

Group 2. Custody in Prison, namely: a form of intermittent imprisonment
or imprisonment during holiday or day time — roles in this group are corresponding to
roles of Department of Corrections, thus they should be prescribed to be the

responsibilities of Department of Corrections.

Group 3. Custody in Private Accommodation, namely:  house arrest in
some or all time — roles in this group are different from duties of Department of
Corrections and not the role of Department of Probation. However, when objectives
of this form of measures are considered, it is found that they are to give the defendant
a chance of rehabilitation and reform in the community environments, which are
closely analogous to missions of Department of Probation. Moreover, Department of
Probation also has voluntary probation officers who are ordinary people in
communities throughout the country and capable of performing duties related to
supervising and monitoring enforcement of judgment and receiving reports from the
defendant. Therefore, Department of Probation should be responsible for this form of

measures.

Group 4. Forfeiture of Some Rights of the Defendant for example: License
to Operate Business or Distribute or Provide Service; or Driving License — Roles in
this group are not corresponding to roles of Department of Probation or Department
of Corrections because currently existing law is lacking clarity in forfeiture of rights
by the Court's order, such as in a case that the Court issues an order to revoke a

driving license when the defendant commits violation of law on land transport.

The competent agency, which is responsible for issuance or renewal of such
license or collection of such fee, should have a great deal of information about the

defendant and power over such matter of the defendant's right, thus it should perform
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duties to enforce the judgment of right forfeiture. However, because there are so
many agencies responsible for license matters, when the Court delivers a judgment
imposing forfeiture of the defendant's right in any matter, the Court must issue a

written notification to such agency in order to enforce the judgment of the Court.

Therefore, the agency, which should support imposition of an intermediate
punishment measure in the form of forfeiture of rights, should be an agency that

sanctions issuance or renewal of each license or collection of fee for each matter.

Group 5. Roles of several agencies in a case where the Court applies
multiple forms of intermediate punishment measures — The competent agencies with
roles as described in the 4 groups above must be responsible for monitoring and

reporting the result to the Court as per their concerned roles.

The document research in this part brings about ideas of forms and criteria
for intermediate punishment measures prescribed by law in foreign countries and
forms of intermediate punishment measures regarded as international principles along
with propose that the 11 forms and 6 criteria are measures and consideration which
the Court should examine before application of intermediate punishment measures in
Thailand. Thus, results of the research in Part 1 are able to directly and completely

answer the objectives of the Research in Chapter 1, Topic 1.2.1 and Topic 1.2.2

4.2 Part 2 The Result of the Survey Research

The research on Alternative Sentencing: Intermediate Punishment has a
research objective, item 1.2.3 to indicate forms and criteria for intermediate
punishment measures, which shall be approaches to drafting a new law and answer
some parts of the research questions, item 1.6.2 “What should be forms of the Court's
alternative sentencing other than prescribed by criminal law?” and item 1.6.3 “What
should be criteria and substantive matters of law on intermediate punishment

measures suitable for implementation in Thailand?”
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In Part 2, the author has used the result of the research from Part 1 (the
result of the document research), especially the models of forms and criteria for
application of intermediate punishment measures, in production of questionnaires for
studying about whether the respondents agree with the models or not and what
suitable forms and criteria for application intermediate punishment measures should
be.

In presentation of the result of the survey research, data and information
shall be demonstrated in manners that are corresponding to the research objectives
and the research questions mentioned above by separating the presentation into

multiple sections.

The first section shall demonstrate data and information of the respondents
comprised of personal data (gender, age and education) information about past work
experience, such as duration of employment and job responsibilities, and information

about experience of work exclusively related to intermediate punishment measures.

The subsequent part shall demonstrate data and information of opinions
toward intermediate punishment measures, namely toward forms, criteria and other
matters, such as administration, concepts, amendment of law and advantages of

intermediate punishment measures.

Subsection of opinions toward intermediate punishment measures shall

demonstrate by a sequence of following items:

-Forms of intermediate punishment measures;

-Criteria for patterns of cases to which intermediate punishment
measures shall apply;

-Criteria for severity of imprisonment to which intermediate
punishment measures shall apply;

-Administration and sanctions on violation;

-Expense for application of electronic monitoring devices;
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-Approaches to drafting a law on intermediate punishment
measures; and

-Advantages of intermediate punishment measures.

4.2.1 General Information

1. Personal Data

The majority of the respondents are males between age 25-30
years and have completed master degrees as the highest education, have work
experience in legal field for 1-5 years by holding public offices as judges for 1-5 years
and most current positions are not judges who perform administrative works, as

appeared in Schedules 1, 2, 3 and 4 respectively.

Schedule 1. The Number and Percentage of Personal Data

Demographic data Number Percentage
(360) (100.0)

1. Gender:

Male 214 59.4

Female 146 40.6
2. Age

25 - 30 Years 129 35.8

31 -35 Years 73 20.3

36 — 40 Years 36 10.0

41 — 45 Years 46 12.8

46 Years and above 76 21.1
3. Highest Education

Bachelor Degree 123 34.2

Master Degree 233 64.7

Doctorate Degree 4 1.1
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Schedule 2.  The Number and Percentage of Work Experience

Information about Past Work Experience Number Percentage
(360) (100.0)
Professions prior to holding public offices as judges
Legal Field 312 86.7
Non-Legal Field 48 13.3

Schedule 3.  The Number and Percentage of Work Experience

Information about Past Work Experience Number Percentage
(360) (100.0)
1. Work experience prior to holding public offices
1-5 Years
6 -10 Years 267 74.2
11 Years and Above 68 18.9
The shortest work experience is 1 year, the longest is 25 6.9

33 years, the mean is 4.8 years.

2. Work experience as judges

1-5Years 213 59.2
6 -10 Years 58 16.1
11- 15 Years 38 10.6
16-20 Years 23 6.4
21 Years and Above 28 7.8

The shortest work experience is 1 year, the longest is

43 years, the mean is 6.7 years.

Schedule 4.  The Number and Percentage Current Positions

Information about Current Positions Number Percentage
(353) (100.0)
Judges, holding administrative positions 250 70.8
Judges 103 29.2
(7 respondents do not specify current positions.)
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2. Information about Experience of Work Exclusively
Related to Intermediate Punishment Measures

The majority of the respondents have never felt distressed to
use discretion in sentencing the defendants, concerning between imprisonment, which
may bee too severe, and deferred punishment, which may be too lenient, have never
known about the problem of prison overcrowding or congestion of inmates population
in prison but have known about a concept of avoiding custody in prison or the Tokyo
Rules that encourage the Court to impose imprisonment as a last resort punishment,
and have heard or been informed about intermediate punishment measures, as

appeared in Schedule 5.

Schedule 5. The Number and Percentage of Work Experience and Basic

Information about Intermediate Punishment Measures

Information about Work Experience Have Haven't
1. Felt distressed to use discretion in sentencing the 87 (24.2) 273 (75.8)

defendants, concerning between imprisonment,
which may bee too severe, and deferred punishment,
which may be too lenient

2. Heard or been informed about intermediate 184 (51.1) 176 (48.9)
punishment measures
3. known about a concept of avoiding custody in 247 (68.6) 113 (31.4)

prison or the Tokyo Rules that encourage the Court to

impose imprisonment as a last resort of punishment

4. known about the problem of prison overcrowding 7(1.9) 353 (98.1)

or congestion of inmates population in prison

4.2.2 Data of Opinions toward Intermediate Punishment Measures

1. Forms of Intermediate Punishment Measures
Concerning about forms of intermediate punishment
imposition, the respondents agree that 10 forms are the ones that Thai Court may

implement but have no attitude toward (neutral) punishment forms: 1 — verbal
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warning; and 8 - intermittent imprisonment or imprisonment during holiday or day
time, as well as have no attitude toward (neutral) punishment forms that orders the
defendant to destroy his or her own property, and an order requiring commission or
omission of some action in order to raise the defendant’s conscience and awareness of

consequence of the crime (such as condemnation), as appear in Schedule 6.

Schedule 6. The Mean and Standard Deviation of Data of Opinions toward

Forms of Intermediate Punishment Measures

Assessment Results

Messages Result

Mean SD Interpretation

1. 10 forms of intermediate punishment

measures that Thai Court may implement,

comprised:
1) Verbal Warning -17 1.15 Neutral
2) 1.Forfeiture of Some Rights, such as 1.11 .69 Agreeing
business license or driving license
3) 1.Punishment Against Property 1.15 .68 Agreeing
4) 1.Intensive Probation Supervision 1.17 .67 Agreeing

(IPS/ISP) such as frequent report or random
narcotic examination

5) Community Service 1.18 .70 Agreeing

6) 1.Forced Training or Disciplinary 1.26 .62 Agreeing
Training Camp (Boot Camp), Alcohol
Detoxification, etc.

7) House Arrest (in Some or All Time) .64 97 Agreeing

8) Intermittent Imprisonment or .20 1.10 Neutral
Imprisonment During Holiday or Day Time

9) Application of Electronic Monitoring 73 1.00 Agreeing
Device in Order to Ground in Specific Area
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Schedule 6. The Mean and Standard Deviation of Data of Opinions toward

Forms of Intermediate Punishment Measures (Continued)

Assessment Results

Messages Result
Mean SD Interpretation
10) Commission or Omission of Some 07 1.25 Neutral

Action in Order to Raise the Defendant
Conscience and Awareness of Consequence
of the Crime or Avoid Recidivism such as
Standing beside the road with a sign for

violation the traffic law

2. The Court may order application of 1.18 .63 Agreeing
multiple forms of intermediate punishment
measures.

3. House Arrest (in Some or All Time) .90 .94 Agreeing

(House Arrest) the Court must obtain
consents of the accommodation owner prior

to the application.

4. A type or nature of a community service, .76 .99 Agreeing
which is an intermediate punishment, should
be determined by the Court without the

defendant's consents.

5. Punishment against Property including an 15 94 Agreeing
order requiring the defendant to hand over a
property to the victim, pay or donate a sum

of money to a Government agency, religious

organization or non-profit organization

6. Punishment against Property including an -11 1.04 Neutral
order requiring the defendant to destroy her

or his own property
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2. Criteria for application of intermediate punishment

measures

1) Case Pattern

Concerning about the criteria for intermediate
punishment measures, the respondents agree that intermediate punishment measures
should be applied when the Court finds the measures more advantageous than custody
in prison, but should not be applied to a case of death or life sentence or imposed on
the defendant who is a habitual or professional defendant or socially harmful, or the
defendant who has been imprisoned.

However, the respondents have no attitude toward
(neutral) application to a case, where the defendant confesses or commits the first
crime, and application to every pattern of cases regardless of seriousness of whether

having minimum penalties provided, as appear in Schedule 7
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Schedule 7. The Mean and Standard Deviation of Data of Opinions toward

Criteria for Patterns of Cases to Which Intermediate Punishment Measures

Shall Apply
Assessment Results
Messages Result
Mean SD Interpretation
1. Intermediate punishment measures should 1.41 .60 Agreeing

be applied only when the Court finds the
measures more advantageous than custody

in prison.

2. Intermediate punishment measures should 1.35 .86 Agreeing
not be applied to a case of death or life

sentence.

3. Intermediate punishment measures should 1.25 .90 Agreeing
not be imposed on the defendant, who is a
habitual or professional defendant or
socially harmful.

4. Intermediate punishment measures should 52 1.12 Agreeing
not be imposed on the defendant who has

been imprisoned.

5. Intermediate punishment measures should A7 1.06 Neutral
be applied to a case only where the
defendant confesses or commits the first

crime.

6. Intermediate punishment measures may -.22 1.14 Neutral
be applied to every pattern of cases, whether
they are serious or have minimum penalties

provided.
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2) Gravity of Case

Concerning about criteria for the severity of
imprisonment to which intermediate punishment measures shall apply, the
respondents agree that intermediate punishment measures should be applied to a case
where imprisonment of not exceeding 3 years is sentenced by the Court, and the
measures duration must not outlast the original imprisonment term but have no
attitude toward (neutral) application to a case where the where imprisonment of not

exceeding 5 years is sentenced by the Court, as appeared in Schedule 8.

Schedule 8. The Mean and Standard Deviation of Data of Opinions toward
Criteria for Severity of Imprisonment to which Intermediate Punishment
Measures shall Apply

Assessment Result

Messages Result
Mean SD Interpretation
1. Intermediate punishment measures should .64 .96 Agreeing

be applied to substitute for imprisonment of
the defendant only in a case where the Court
would impose imprisonment of not

exceeding 3 years.

2. Intermediate punishment measures should -.15 1.03 Neutral
be applied to substitute for imprisonment of
the defendant only in a case where the Court
would impose imprisonment of not

exceeding 5 years.

3. When the Court applies intermediate .58 1.0 Agreeing
punishment measures to a case, the measure
duration should not be set to outlast the
original imprisonment term to serve by the

defendant.
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3. Other Matters Concerning Intermediate Punishment
Measures

Besides the criteria for patterns and seriousness of cases,
studies for additional information have also been conducted on other matters, namely
monitor and report, expenses for application of electronic monitoring device,
approaches to drafting a law on intermediate punishment measures and advantages of

intermediate punishment measures, as the following details.

1) Monitor and Report and Sanction on Violation
of the Order

As of the matters of monitor and report in
compliance with intermediate punishment measures and Sanction on Violation of the
Court's Order, the respondents agree that when the defendant violates intermediate
punishment measures, the Court may summon the defendant to receive warning,

modify punishment measures or impose the originally sentenced imprisonment.

Moreover, they also agree that there should be
agencies to monitor and report on results to the Court, and enforce any measures as
missions required in such measures, namely Department of Corrections, Department
of Probation and other concerned agencies, such as an agency, which is responsible
for issuance of a license, whereby Department of Probation should be the key agency

in observing, monitoring and reporting the Court.

As for an administration center for monitor,
control and inspection, there should be establishment of the center for monitor,
control, inspection and observation of the Court's injunction applying electronic
monitoring device, whereby within Ministry of Justice, as appeared in Schedule 9.
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Schedule 9. The Mean and Standard Deviation of Data of Opinions toward

Monitor and Report on Application of Intermediate Punishment Measures

Assessment Result

Messages Result

Mean | SD | Interpretation

1. Application of intermediate punishment 1.3 57 Agreeing
measures should designate an agency to
administer, monitor and report on the results to
the Court and enforce the measures as missions
required in such measures, namely Department of
Corrections, Department of Probation, and an
agency that sanctions issuance or renewal of each
license or collection of fee for each matter, for
example, Department of Probation must monitor
an injunction ordering Community Service or
application of electronic monitoring device while
an agency that issues a license to a right must

observe the Court's injunction of right forfeiture.

2. Department of Probation is the key agency that 1.09 .63 Agreeing
is responsible for monitoring, observing and

reporting the compliance with the injunction.

3. A center that is responsible for administering, .67 .82 Agreeing
controlling and inspecting the violation of the

Court's order requiring application of Electronic
Monitoring Device to the defendant should be a

subordinate organ of Minister of Justice.

4. When the defendant violates intermediate 1.29 .63 Agreeing
punishment measures, the Court may summon the
defendant to receive warning, order a modification
of measures or impose the originally sentenced

imprisonment on the defendant.
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2) Expenses for Electronic Monitoring

As to a problem of whether expenses for
application of electronic monitoring device should be burdens to the Government or
the defendant, the respondents have no attitude toward (neutral) it, as appeared in
Schedule 10.

Schedule 10. The Mean and Standard Deviation of Data of Opinions toward

Expenses for Application of Electronic Monitoring Device

Assessment Result

Messages Result

Mean SD | Interpretation

1. Expenses for Application of Electronic -.03 1.23 Neutral
Monitoring Devices should be burdens to the

Government.

2. 1. Expenses for Application of Electronic 31 1.14 Neutral

Monitoring Devices should be burdens to the

defendant.

3) Approaches to Drafting a Law on Intermediate
Punishment Measures

As for approaches to drafting a new law, the
respondent agree that the law should be drafted as an amendment of Criminal Code or
legislated as a Parliamentary Act on introduction of intermediate punishment
measures and prescribe intermediate punishment measures as punishment under
Criminal Code or as the Court's alternative measures to substitute for imprisonment,

as appeared in Schedule 11.
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Schedule 11. The Mean and Standard Deviation of Data of Opinions toward

Approaches to Drafting a Law on Intermediate Punishment Measures

Assessment Result

Messages Result

Mean SD | Interpretation

1. Intermediate punishment measures should be .84 97 Agreeing
prescribed as punishments under Criminal Code in
order that the Court shall render a judgment or
injunction without requirement of the defendant's

consents.

2. Intermediate punishment measures should not .64 99 Agreeing
be prescribed as punishment but should be
prescribed as special measures, which are the
Court's alternatives to substitute for imprisonment.
If the defendant does not consent to be applied
with the alternatives, the Court may impose the

sentenced imprisonment on the defendant.

3. Criminal Code should be amended to support .92 .85 Agreeing
implementation of intermediate punishment

measures to substitute for imprisonment.

4. A Parliamentary Act should be legislated to .67 .96 Agreeing
prescribe for application of intermediate
punishment measures to substitute for
imprisonment so that the measures shall be subject
to discretion of the judge, who may apply such
measures to substitute for imprisonment under

Criminal Code.

4)  Advantages of Intermediate Punishment
Measures

As to opinions toward the advantages of
intermediate punishment measures, the respondents agree that intermediate
punishment measures contain many advantages, such as intermediate punishment

measures that enable the Court to better sentence the defendant who deserves
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rehabilitation, and to utilize the prison to suppress recidivism and punish the

defendant who materially deserves imprisonment, as appeared in Schedule 12.

Schedule 12. The Mean and Standard Deviation of Data of Opinions toward

Advantages of Intermediate Punishment Measures

Messages

Assessment Result

Mean

SD

Result
Interpretation

1. Intermediate punishment measures avail the
Court alternative sentencing, whereby more

conforming to the sentencing purposes.

1.24

.60

Agreeing

2. Intermediate punishment measures avail the
Court alternative sentencing more suitable for the

defendant's nature and circumstances of the case.

1.34

57

Agreeing

3. Intermediate punishment measures avail the
Court opportunities to better the defendant who

deserves rehabilitation.

1.35

57

Agreeing

4. Intermediate punishment measures enable the
Court to categorize punishments suitable for the
defendant, and utilize the prison to inhibit

recidivism (Incapacitation) and punish the

defendant who materially deserves imprisonment.

1.35

.59

Agreeing

5. Intermediate punishment measures reduce the
number of inmates, enable the prison to develop
efficiency of inmate administration and

significantly reduce expenses of the Government

for inmate administration.

1.30

.61

Agreeing

6. Intermediate punishment measures incorporate
varieties of sanctions, thus may be applied to
various natures of crimes in order to conform to

the sentencing purposes of: Retribution;

Deterrence; and Rehabilitation in particular cases.

1.18

.67

Agreeing
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4. Opinions and Suggestions about Application of
Intermediate Punishment Measures to Substitute for Imprisonment

The respondents express their opinions and give their
suggestions about intermediate punishment measures that the measures should be
applied as to be suitable for natures and circumstances of each defendant, and should

affect in deterrence of crimes as well.

Furthermore, it must be aware of a problem that the measures
may be applied without conformity as occurred in discretion whether to defer the
punishment or not. Thus, to apply the measures, the law should be amended in order

to bring about clarity in using discretion.

Some respondents are concerned that intermediate punishment
measures may be too soft as not to make the defendant contrite and chastened. From a
perspective, intermediate punishment measures may not be necessary because there
has already been a law on measures of safety and probation on which the Court can

set any condition.

As to a matter of administration, it is considered important to
be strict with the inspection system, thus the Office of Court of Justice should be the

agency in charge.

Conclusively, the majorities of the respondents agree with, or
have neutral attitudes toward forms of and criteria for application of intermediate
punishment measures as well as other issues, such as approaches to drafting a new
law and administration of the measures whereby the author will bring the survey data
into analysis in next chapters.
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CHAPTER YV
DISCUSSION OF THE RESULTS

This Chapter shall be discussion of results of tbsearch, whereby
synthesizing results of the document research @natfound from comparatives
studies on criteria for application of intermediptenishment measures prescribed by
laws of foreign countries and related academicares®es in combination with United
Nations Standard Minimum Rules for Non-Custodialdsieres (the Tokyo Rules) and
Handbook of Basic Principles & Promising PractioasAlternatives to Imprisonment
to create models of such forms and criteria, whighre used in production of the

guestionnaires for the survey research.

When results of the survey research as present&hapter 4 have been
acquired, the Researcher, thenceforth, would asafym synthesize results of the
document research and results of the survey rdséawnnd in the questionnaires by
using method of discussion whether and how thelteeaue in consistency with the
models as to conclude forms and criteria for anut@ches to drafting a new law on

intermediate punishment measures suitable for impleation in Thailand.

According to results of the document and survesgaeches in Chapter 4,

the research results shall be discussed at issutbs #ollowing sequence.

5.1 Sample Group Personal | nformation

Results of the survey research that were obtdnomd the sample group of
the respondents which are judges, show that, gignevehen a judge accumulate
more experience, he or she will encounter the dilanto sentence the defendant and,

in some case, sentencing the defendant to imprisnhmay be perceived as to severe
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while deferring the imprisonment may be too lentenbe proportional to the crime or
may not be able to rehabilitate the defendant erdéfendant is not appropriate to be
imprisoned but there is no suitable measure orgbumént prescribed by law to

receive.

Results of the survey concerning personal infoionaand information
about work experience indicate that the respondese never faced such situation
and never known about problems of prison overcrogdiSchedule 5) whereby

constituting 75.8% and 98.1% sequentially.

Considering personal information in Schedulel,isitfound that the
majority of the respondents age between 25-30 yaaishave experience in working
as judges for 1-5 years (Schedule 4). In spite ufficgently having skills and
experience in deliberating cases, they have nettiyr been in charges of problem
solving like some other agencies in the criminalige system, thus the respondents
have had no chance to know or learn about suchlggnmsbin the criminal justice

system.

5.2 Results of the Research concerning Forms of Intermediate

Punishment M easur es

As from results of the document research in Chiaptenodels for basing
the survey research on forms of intermediate puméstt measures comprised of
totally 10 forms, namely: Verbal Warning; Forfeguof some Rights; Punishment
against Property; Intensive Probation Supervisib®S(ISP; Community Service,
Boot Camp; House Arrest or; Intermittent Imprisomineuch as during holiday or

some part of day; Electronic Monitoring; and MiMeasure Combination.
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Next shall be discussion of all results of theeegshes regarding forms of
intermediate punishment measures whether they arsistent with the models and
suitable for implementation in Thailand, wherebgsults of the document research
conclusively find that forms of intermediate pumsint measures, which were
proposed as models, are mostly acceptable to spemeents. Thus, it can be summed
up that the models are consistent with opinionthefrespondents. Consequently, the
models should be suitable for implementation inilEimal but there are some remarks
made on Forms 1), 3), 7), 8), 9) and 10) as follows

5.2.1 Forms 1. Verbal Warning

According to the survey results of the sample group86 judges, the vast
of those answering the questionnaires, expressataititudes toward (neutral) this
form of punishment, without indicating whether agreent or disagreement to this
forms. Considering only data obtained from the survesult, a proposal of Verbal
Warning as intermediate punishment measures tonpéemented in Thailand may
not be able to reach definite solution. Accordiogahswers to open-ended questions,
this may imply that the respondents opine thatragiument form of verbal warning is
not as severe in comparison with other punishmesitsgy imposed in the present and

are concerned that the defendant may not feelitmoir chastened for the crime.

Thai criminal law does not provide that verbal mmag is a punishment in
Criminal Code. However, there are some provisiongrently in effect, which
empower the Court or law enforcement authoritynipase Verbal Warning on the
defendant as an alternative punishment. For exan3@etion 74 of Criminal Code
prescribes “Whenever a child over seven years loaityet over fourteen years
commits what is provided by the law to be an oféertee shall not be punished, but
the Court shall has the power as follows: (1) Tenadish the child and then
discharge him, and the Court may, if it thinks $limmon the parents or the guardian
of the child or the person with whom the child ésiding to be given an admonition
as well ...” (Criminal Code, Section 74) and Landhffic Act B.E. 2522 provides
“Whenever the traffic authority or official findshdt a person is in violation or

noncompliance with this Act or other law concernsugh automobile, the authority
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or official may verbally reprimand the motorist issue a traffic ticket requiring the
motorist to pay fine.” (Land Traffic Act B.E., 2523ection 140.)

These laws show that Thailand has forms of VerBdrning as
punishments in specific laws but this form of plnient does not apply to other
offenses and is theoretically unclear that thisaigpunishment under Thai law.
Providing a form of Verbal Warning as an intermégligpunishment measure
applicable to other offenses in Thai criminal laway still be feasible.

The Researcher opines that even though Verbal Wns the most
lenient forms of proposed intermediate punishmemt3hailand, it may fit some
defendant who has highly senses of responsibitity @mmits a petty offense for the
first time or mistakenly, in feeling chastened a@ntite. Provisions of Verbal
Warning as the most lenient level among other imégtiate punishments may be
beneficial to rehabilitation of the defendant, wdmmmits a small crime for the first
time, especially who does not deserve to be ingtgtad from the society. In some
cases, light punishment may be consistent with ggument purposes of restoration,
furthermore, conforming with practices proposedtbg Tokyo Rules, Article 8.2
“Sentencing authorities may dispose of cases infttlewing ways: (a) Verbal

sanctions, such as admonition, reprimand or warnihgOhchr, 1990).

5.2.2 Form 3. Punishment against Property

The majority of the respondents express neuttali@és toward (neutral)
the punishment form that the Court may order tHerddant to destroy his or her own
property (Schedule 6).

The Researcher opines that a punishment agaiopepy, whereby the
Court orders the defendant to destroy her or hia pwoperty, is an intermediate
punishment measure that can apply to a case thaetitence would not be so severe
if the order of property destruction would also dmnsistent with the punishment
purposes for conditioning the defendant, who commitrime out of greed or offense

against property such as theft, fraud or misapjatipn, to realize the suffering of
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the property owner, learn its consequence and akheidecidivism, thus may be more

beneficial to the correctional system and the arahjustice system.

Even the form of this punishment has not beenlsarly materialized in
foreign countries, though this form of punishmentonsistent with the principle of
punitive damages, which is often be applied tovd case whereby determining the
damages to be more than the actual damages asaltlypmmd a deterrence hindering
the defendant from inflicting such damage againfh&ory of Punitive Damages as
an Intermediate Sanction) in criminal case may eserpunishment purpose of the
Preventive Theory as to prevent the defendant fremidivism as well (Markel,
2009).

Thus, if this punishment form is duly imposedmidy be advantageous to
criminal justice system. However, detailed criteniy have been stipulated. For
example, this form is merely applicable to the ddént, who commits an offense
against property, the offended property must ndhiga valuable and the property to
be destroyed must be as valuable as the offenagefy.

This idea is consistent with information obtairfemin expressed opinions
answering the open-ended question that the intaateegunishment, which would
serve deterrence and prevention, should be appdiethture and behavior of each

defendant.

523 Form 7. House Arrest (in some or all time), Form 8 Inter mittent
Imprisonment or Imprisonment during Holiday or Day Time and Form 9

Electronic Monitoring

The majority of the participant, who answer thesgfionnaires, approve
Forms 7 and 9 but some information from expressibopinions answering open-
ended questions indicate disapproval of such fdretause of high expenses as being
concerned that they would not be cost efficient gmdblems of administering

violation of the Court's order may occur.
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As for Form 8 proposing methods of Intermittentphleonment or
Imprisonment during Holiday or Day Time, the respents express neutral attitude

toward (neutral) it.

The researcher understand a form of intermittenirisonment as a new
concept of imprisonment giving a chance to the midd@t to live outside the prison
and in normal society environment but requiring thefendant to be imprisoned
sporadically as defined by the Court. This formynba suitable for the defendant,
who deserves to be imprisoned but also has negdssiperform some duties or
actions outside the prison. Thus, the Court magrotide defendant to be imprisoned
only during a period of time that does not affée tefendant's way of life. However,
the respondents may perceive that, in practicespetent authorities may not be used
to it and the respondents may also be concernégtbblems of administration and

management may arise, therefore they express hatitrades.

As most respondents did not give supportive oedbjg opinions toward
this punishment it may be caused by they are unsuhb®w this punishment would

impact to the society.

The Researcher was of view that, in using thetElac Monitoring (EM),
the Courts have usually sentenced to equip the Nl tve defendant, together with
house arrested or intermittent imprisonment to pibee defendant’s residence in

which have been widely used in the foreign coustrie

However, according to research studies conductetthe United States,
Sweden and the United Kingdom on the cost-effenttgée of the EM usage by
comparing with the total cost of each defendantrisgmed in jail. It was found that
the cost of restraining the defendant in the priwas higher than that of attaching the
EM with the defendant. The EM attachment helped gbeernment to reduce the
budget allocated for the prisons about 1.7 millBritish Pounds. In addition,
according to research conducted by the Ministryustice as a part of the project of

monitoring and evaluation of EM system utilizatiamong the defendants, it was
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found that the use of EM is more cost-effectiventitae imprisonment in jail

(Sumonthip Jitsawang and Thitiya Petchmunee, 2007).

While the system supervision requires cooperatioetween the
government bodies and other related bodies to $wipng the problem, so that the
monitoring and supervision system to compliancéawie Court order becomes more

efficient and trustful for the society.

5.2.4 Form 10: Order to act or omission so that the defendant has the

sense of responsibility in the outcome, or therecidivism may be prevented.

Most respondents had neutral opinions toward plhisishment because,
this form, generally, is contradiction to the Piple of Human Rights because it
degrades dignity of the defendant. Nowadays, #pparent that any defendants are
treated differently, by the government, from othedividuals, e.g. restraint,
compelling to wear the prisoner uniform or hairtmg subject to the prison rules,
disseminating the offences and personal informatiotlefendants, which are viewed
by the society that such treats are common and gree benefits in terms of
protecting the society, and making the societynleahat are the effects resulted by

those offenses.

One advantage of this shaming punishment is thaay be used for the
defendant whose reputation and social status ammdrtance (mostly in case the
defendant is a juristic person). Hence, he or sasfashamed if his or her
information and behaviors are disclosed to the ipufilhis punishment may cause
some defendants dread and not to commit any offexgsen; for example, the
defendant who commits an offense in the chargeubfip fraud as entrusted by the
public, or a person who is widely recognized in Hoeiety. The condemnation is
suitable to punish the reputation of the defenddrd is a juristic person (Voramanai
Chaikomin, 2010: 138).
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If shaming penalty is used as an intermediate stument, it should be
greatly concerned by the criminal policy makersause the fundamental rights and
liberty of those defendants must be regarded. EBmefits from the punishment given
to the defendants must be in conformity with theotlty of punishment purposes; the
rate of recidivism must be decreasing, and it cabidl (deter) any other persons to

imitate those offenses.

In case this punishment form is determined astammediate punishment,
it would give more benefits, but the implementatipnthe Court should also involve
the consideration of subsequent impacts, apart trarefficiency of the punishment

system in the criminal justice.

As aforementioned, when considered all these fidd®f the intermediate

punishment, they all may be used as the intermegiatishments in Thailand.

5.3 Results of the Criteria on applying the Intermediate Punishment

Measure

The information on the criteria of the intermedigunishment measures
that was used and constructed the questionnaitheismodel derived from the
gualitative research. When the questionnaire waiiack for its acceptance, it was
found that all respondents had the consistent aggee with the model, i.e., they
rated the level of agreement as “agree” or “neiytdalit they was no “disagree”
opinions toward the proposed principle. Thus, itsweemed that the criteria of
intermediate punishment measures used as the robdlgk research was consistent

with the respondents’ opinions; so it was apprderiar the further use.

After that, the criteria of intermediate punishmpreasures was classified
into 2 parts, which are (1) the criteria in resgegbattern of cases, and (2) the criteria
in respect to case severities. The findings of tesearch were further discussed

below.
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5.3.1 Criteriain respect to patterns of cases

The opinion of respondents are neutral for thestioes 5 and 6 (See
Table 7) “Should the intermediate punishment messhe used in the case where the
defendant makes a confession for his/her firsts#€”, and “Should the intermediate
punishment measures be used for all patterns es@a43 he respondents did not give
the supportive opinions toward these two questidnsthe Researcher’'s point of
views, these respondents may be unsure of the tgdtenpacts caused by the use of
both principles.

The Researcher is of view that, in the use ofringgliate punishment
measures, the patterns of cases or the rate oftipsn@ase severity) should not be
mainly considered since the intermediate punishnmerd supplementary sanction
measures beyond the normal punishment system.nidmnediate punishment should
be applied to particular defendants, and in a $ipedrcumstance of the case for the
benefits of defendants’ rehabilitation and protawsi of the society. Thus, the
intermediate punishment should be posed in a besage in order to be applied
suitably by the Court.

The alternative sentencing is similar to the Cbadal Sentence Options
employed in Canada, which have been used by thadtamcourts in all patterns of
cases. For the cases to which the laws impose thenom penalty or the death
penalty or life imprisonment, although the legistatviews that such offenses are the
felonies, the Court should have chance to applyduis discretion to select the
punishment suitable for any defendants of the cssdhat the defendants are able to
integrate into the community, and not to be labeled estranged by the society.

For a concern that the intermediate punishmennseg lenient sanction,
which is not proportional to the offence committéds is untrue because, prior to the
application of these measures, the Court must italceaccount of all penalties or

measures to be consistent with the Theory of tbedttionality.



Fac. of Grad. Studies, Mahidol Univ. Ph.D. (Criminology, Justice Administration and Sogj¢97

However, eventually, the Court that has best peedethe fact and
circumstances of the case will have the discrdtiatie extent of the punishment that
defendant should receive by mainly having regartthéosocial safety and the suitable
proportion between the offense (guilt) and the glument pursuant to the Theory. If
the Court observes that the circumstances of tee cauld not fit the intermediate
punishment, the Court will return a sentencingh® defendants pursuant to the basic

forms of punishment as prescribed in the Criminad€

5.3.2 Criteriain respect to the case severities (gravity of the case)

General, as a prerequisite, the Court must fiestder a judgment to
sentence the defendant to imprisonment for hiseoraffense prior to applying the
intermediate punishment as an alternative to tlel suprisonment. In this case, most
respondents had the consistent viewpoints thahteemediate punishment to be used
by the Court should not be longer than the impmsent term imposed by the Court
(Mean equals to 0.58 while the level of opiniond anores of agreement is equal to
0.51 and above).

For the question of “Should the intermediate plumisnt be used in case
that the Court imposes the imprisonment to therdifat no longer than 3 years or 5
years?” most respondents agreed to the use ofmatBate punishment for the
imprisonment term of not more than 3 years. But,tfe imprisonment term of no

longer than 5 years, the opinions of the resporsderte neutral.

In the Researcher’s point of view, this may beseauby the respondents
felt unsure of the use of the intermediate punistinier the imprisonment term of
longer than 3 years due to the availability of othreeasure, called “suspend of the
imprisonment”, prescribed in the Section 56 of @reminal Code that the Court may
suspend the execution of the imprisonment for e teo longer than 3 years. This
also addresses that the legislature is of view thatimprisonment term of not
exceeding 3 years is not so serious to allow th&rtGo exercise his discretion to call
off the imprisonment if there is reasonably groustipulated in the Section 56).

Therefore, the respondents felt unsure whether,nwtiee Court imposes the
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imprisonment for longer than 3 vyears, it is appiaer to substitute such

imprisonment by the intermediate punishment.

In many countries, it is latent that the main oc@agor applying the
intermediate punishment measures is to levitate ghson-overcrowded. These
measures can also moderate the government’'s bwil@xpenses in the prisons

expand, and yet prevent some defendants who ddesetve punishments in prisons.

After considering the circumstances and probleowuwed in the prisons
in Thailand as mentioned in Chapter 2 as well asriformation of the Department of
Corrections about the proportion of prisoners dr@&dorrectional officers at 1 per 18,
which was below the standard proportion determimethe United Nations at 1 per 5,
these indicate that Thailand’'s prisons are coningntthe problem of prison
administration, which unavoidably results in tremeuas expenditure, prison and
officers safety, prisoners welfare and efficiendyowverseeing and rehabilitating the

prisoners.

According to the statistic records on convictemsgmers collected by the
Department of Corrections in 2008, the highest nemalb prisoners was the convicted
prisoners with the imprisonment term of 1-5 yed&8,(§27 prisoners). Given those
conditions in Thailand when compared with the Whilations Standard Minimum
Rules for Non-Custodial Measures, and the Unitedioda’ Handbook of Basic
Principles & Promising Practices on Alternativesitgprisonment, as well as the
United Nations’ Handbook on Restorative Justicegfams, they all do not give the
definition of the serious case, felony, severityttod case or gravity of the case and

they do not contend to the use of such measurb® iserious cases.

Though, the survey results show that most respuadagreed with the
application of these measures for the imprisonmémiot exceeding 3 years and had
the indifferent opinion (neutral) in case of thepnsonment for up to 5 years, when
considered the number of prisoners in Thai jailsictv is one of main factor as well

as the said international principles, the Researglmild like to discuss that the
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intermediate punishment measures should be use akeanative sanction when the
Court sentences the defendant to imprisonment toéxaeeding 5 years as this would
greatly helps reduce the prison congestion as agkngenders other benefits. For
example, the government can reduce spending mamgyiton’s maintenance, at the

same time; prison can increase more safety anditeagon to the prisoners.

For a concern that if the defendants are diveméa community, they
might trigger more social problems; this shouldheroles and responsibilities of the
Court that must take into the account of the paaémhpacts and social safety before

making order on the use of any measures or sewverasures.

5.3.3 Monitoring and sanction in case of violation of order

Regarding the monitoring and supervision on thenglance with the
intermediate punishment ordered by the Court, thgpondents agreed that the
Department of Probation should be in charge of moong and reporting the
defendants’ compliance to the Court. However, if panishment measures are under
the responsibilities of other bodies, such monitpmand supervision as well as report
to the Court should remain their duties. For examiiie intermittent imprisonment is
responsibility of the Department of Correctionsit,Btithe Court make orders about
the derogation of rights, and it informs of sucHesrto any related bodies as required
by law, those bodies must conform to the Court ondenonitoring, supervising and

reporting the compliance with the Court order, etc.

In the case that it is necessary to establishBfecontrol center, this
system arrangement should be under responsibitififse Ministry of Justice. In this
regard, there were some opinions from an open-eqdestion that this center should
be under the supervision of the Office of the Cadrflustice. The Researcher is of
view that, in general, the administrators of theniglry of Justice should have a main
function of the execution of the Court’s judgmeotorders. The Office of the Court
of Justice is the administrative unit of the Caumty, therefore, it functions to assist
and support the Court’s roles in adjudication. Reigpg the execution of the orders,

nowadays, it is not a duty of the Office of the @oof Justice. Nevertheless, the
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Ministry of Justice, as a representative of thecakee branch, should aware that the
execution of the Court’s judgments or orders is ohenportant duties of the justice

system, and it is as important as the implementatfdhe executive branch’s policy.

The Ministry of Justice or the executive branchowt set up the
management framework to be in line with the dutgahplying with or executing the
Court orders or judgments; so that the justice ggeds not obstructed. The Office of
the Court of Justice may be empowered for the dimctwf the Court orders only if

the executive branch does not carry on its dutguah execution.

In case the Court applies the intermediate purgstino a case, but the
defendant did not comply with it, the respondern¢sved that the Court may call the
defendant for queries, give warnings, and/or moth& measures, or revoke the order
and then execute the imprisonment term which seateearlier. This opinion was
consistent with other international principles, ahd Tokyo Rules, which provide
that a breach of the conditions to be observedheydefendant, may result in a
modification or revocation of the non-custodial s@w& by the Court (The Tokyo
Rules, Clause 14.1 and 14.4).

However, the Researcher is of view that if the i€dwas passed the
sentence of imprisonment to the defendant in cageduch defendant violates the
Court order, before imposing a new punishment fioprisonment, the Court must
take into account of the intermediate punishmentigly received by the defendant
as well as the length of such punishment in ordepreventing the over penalty
pursuant to the Theory of Proportionality and theonsistency to the Theory of the
Punishment Purposes.

5.3.4 Cost of EM installation

EM must be attached to an defendant while somiapdevices must be
installed at the defendant’s residence as requiedhe Court. As a result, the
installation of EM by the Court order needs somenieaance costs for such
electronic equipment. In the United States, thetdéhiKingdom and Sweden, a

defendant must bear this maintenance cost.
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If the EM system is used in Thailand, the opinainthe respondents is
neutral, that is, the installation cost could beneoby either the government or the

defendant.

The Researcher is of view that some foreign ceesletermine that the
cost of the EM installation should be borne by dieéendants because this alternative
sentencing furnishes the benefits to the defendahtse rights and liberty atess
affected than the sentencing to imprisonment. bhtash, the defendants can request
for the measure by filing petition to the Court Kentucky, United States); so the
defendants must bear the cost of the EM instafiatip making the payment to the
EM Control Center.

In Thailand, there are some differences because itlermediate
punishment is under the Court’s discretion accgrdanrules required by law, as well
as specific characteristics of each defendantuwcistances of the case and social
safety. Hence, the intermediate punishment is @apuorent characteristic or sanction
used by the Court to substitute the imprisonment, the punishment per se or

conditional sentencing in the United States.

Currently, the law enforcement of penalties in ildral is still somewhat
unequal as to the economic disparity among defdaddinthe expense becomes a
crucial condition of penalty execution, it may cas®me problems for the defendants
who have the inferior economic status. For examplease of the detention for not
paying fine or the grant on bail release, etc. Saanomic differences may make the
enforcement of criminal sanction unequal becausepirsons in better economic

status are not criminally enforced like those inrseoeconomic status.

Thus, if it is required that a defendant bearscthe of the EM installation,
in case that such defendant does not have enoughynior the EM installation cost,
there will lead to other questions like if the bBggtion of EM still shall be deem
appropriate to the case. Or she will be compelteshstall the EM device as per the

Court order. In case that the EM device is alreadtalled, but the defendant did not
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pay for the EM installation, how the defendant snpelled, and if this shall be

deemed a ground for the Court’s sentence to impmnismt.

Furthermore, the expenses related to other crinsenactions and the cost
of the criminal sanction system are the directoasbility of the government such as
those of incarceration facilities, etc. The intedia¢e punishments measures are one
of the criminal sanctions by those measures deemditect responsibility of the
government like other common enforcement of pessltso the government should

not push this burden to the defendants.

Nevertheless, the Researcher would like to empéabiat, basically, the
government should bear the EM installation expersesept the Court considers that
any defendants have adequate income or capalnlityaking that payment, and the
use of such measures will benefit those defendd@his.Court may determine that the
defendants bear the entire or partial expenses iBhio relieve the government’s
budget burden, and it deems the criminal enforcerdoerequality among defendants

who have different economic status.

Compelling the defendants receiving the intermtedminishment to pay
for the EM installation may deem a property punishtrmeasure to be ordered by the
Court so that the measure looks intense. The rleattdudes is to give the

punishment suitable for an offense, and to enhtredeterrence of recidivism.

5.3.5 Guiddline of drafting the law on the intermediate punishment

measur es

After identifying the forms, criteria and othersiges related to the

intermediate punishment, the following are 2 cote@m drafting such law:

1. The intermediate punishment measures should be
imposed as the supplementary punishment apart from the other 5 punishment
forms prescribed by the Criminal Code, e.g. death, imprisonment, detention, fine
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and forfeiture of property. The Criminal Code shibbé amended to include these 10
intermediate punishment measures as well as altealconditions; so that this

principle is explicit, and the Court could use theablicly.

However, this action has an disadvantage thaathendment
of the Criminal Code shall compel the Court to compith the law; although the
Court considers that these intermediate punishmm&atsures should not be used for
the defendant of that case. This may cause thegmobf violation whether other

punishments may be given or not.

Further, the amendment of provisions set outh& €riminal
Code is crucial because it is the important crimiaa. The amendment may affect to
other provisions set out in the Criminal Code atfteorelated laws prescribing the
criminal punishments. As a result, the processrmhinal law amendment may be
complicated and it needs a careful consideratiun;rhay engender some obstacles or
delays in the stages of drafting, considerationtlhy Council of Ministers, the

Juridical Council, and the National Assembly.

2. The intermediate punishment measures should not be
imposed in the Criminal Code, but it should be enacted as the Intermediate
Punishment Act as the alternatives to substituee ghinishment of imprisonment
according to the Criminal Code. This will be thengato the Domestic Violence
Victim Protection Act, B.E. 2550 prescribing the W@oto use other alternative

punishments rather than the imprisonment.

However, the enactment may raise an issue, shahis law
may not be used in the enforcement because it #tamative law, not the provisions
requiring the Court’s compliance like the law orfaincontract term, etc. But, this
issue could be solved by explicitly stating in fBeurt’'s Sentencing Manual that in
which case the Court may enforce the intermediat@spment law. This not only
enables the Court to use various measures, the’€discretion will be consistent as
well. This will be the same to other countries immipg the intermediate punishment

measures in the Sentencing Guideline (Tonry, 19@7/Gaputo, 2004).
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The enactment seems not complicated like the ament so the process

of enactment should be quicker and more convenient.

In addition, the enactment of the Intermediate ishment Bill as the
alternative sentencing shall be deemed an altemktw that may or may not be used
by the Court depending on the circumstances ot#se. The Court will be able to
administer the cases by arranging the treatmentimgei® form of restorative justice
to avoid the punishment of imprisonment by settipgthe conditions in deviating
from the punishment of imprisonment. This measwgipdicure the injured persons,

and make the system more trustful that the defésdaould not have recidivism.

The enactment as an alternative law is to focusmrapparent pace of
revising the criminal justice to be more standagdjzand it is also consistent with the
concept of intermediate punishment measures, whictishes another alternative of
punishment to the Court that is more relevant eghnishment neutral attitudes. If a
defendant violates any intermediate punishment areasthe Court may order the
punishment earlier imposed to that defendant. Tlies, intermediate punishment
measures are more apparent sanctions than thecemfent of punishment in
accordance with the Criminal Code, which may causenfusion that the sanction, in
case of the violation, is a duplicate punishmenhihe penalty prescribed by law or

not.

Regarding this issue, the respondents have agmgedall 4 proposed

guidelines because they viewed that those propgsielelines were useful.

Although the result did not show the respondeolgéctions to any of the
guidelines, if considering the reasons mentionedvep the enactment on the
intermediate punishment measures should entail radwantages and possibilities
than specifying the intermediate punishment measuaréhe Criminal Code.
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5.3.6 Benefits of Intermediate punishments

According to the qualitative research subject twe tdocumentary
compilation regarding the use of intermediate pumisnt measures in other countries
as well as results of various research conductethailand, it was found that the
intermediate punishment gives several benefitsiewpoints of the criminal justice,

government and defendants.

Six benefits of intermediate punishment measum@® wresented in Table
12. The results showed that the respondents agrigiedhe potential benefits resulted
from the use of intermediate punishment measuresThailand, which were

summarized into 3 issues below:

1. The intermediate punishment measures givealieenative
to the Court to impose the punishment to be relevanthe punishment neutral
attitudess (retribution, deterrence, incapacitagod rehabilitation) as well as to be
suitable for the defendant’'s specific charactexsstind circumstances of the case,

which are proportional to the offence committed.

2. The intermediate punishment measures are emeitie
maximum punishment in form of imprisonment nor miom punishment, but they
aim at rehabilitating the defendants until they Idomtegrate into the society, and

have self-improvement by having regard to the gadéthe society.

3. The government’s expenses in taking care efpihsoners
are reduced so that the prisons will engage mdi@eszft management in respect with
in prison safety, and rehabilitation of prisoners.

Furthermore, if the concept of restorative justiceet as a condition that if
a defendant has an agreement of remedy with anethjperson, the Court may use
the intermediate punishment instead of imprisonm#érdre will be some benefits
from this concept of restorative justice. For ex@npf an agreement on the
prevention of recidivism is made between a comnyuanitd other related persons, the

injured persons will receive the rehabilitatioreseint to their requirement whereas all
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related parties have more satisfaction, understgndnd sympathy becaus¢hé
concept of restorative justice considers the crihe it is an act to the Stage, which
not only affects the public order, but also affdbis interpersonal relationship. Thus,
all parties getting effect from crime, either ingar person, defendants or
communities, must take roles and be involved iwirsglthis problem together”
(Kittipong Kittiyarak, 2002).

The use of restorative justice is relevant to tiee of conditional
alternative punishment used in Canada under theidemation that this conditional
punishment is a measure of deviating from the pument of imprisonment, of
combining with a new form of imprisonment that ttenvicted person can live in the
society. This should be more efficient than therisgmment in jail in the viewpoint
of restorative justice. This conditional alternatipunishment is used for all patterns
of cases, despite serious cases. This shows hidie irestorative justice of Canada, it
is used by the Court for all patterns of casesondt petty cases, which is consistent

with the result of this research.

In the United States, there is a punishment methat the Court may
make order to the defendant to take any act, wimakes his or her shameful. This is
the contrition penalty by ordering the defendantofmenly give apologies to the
injured person. If the injured person and relatéiders believe that the child repents
of and give the apologies sincerely, the Court wdlease that child. Some
government may use the community-based sanctionsrdigring the defendants to
give apologies to the community, and to have regseds appropriate. This is a clear
evidence of combining the restorative justice wille intermediate punishment

measures.

5.4 Results obtained by the open-ended questionnaire

The respondents showed opinions and gave suggesttout the

intermediate punishment measures, which were surpatband discussed as follows:
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1. The intermediate punishment could be too lenient
sanction that it cannot result in deterrence or incapacitation in committing any

offense. Finally, the defendant will not have any regret and not dread.

The Researcher would like to point out that; actf the
intermediate punishment holds the same sanctitimetaommon punishment because
it takes effect to the rights and liberty of thdetwlants. Although the punishment is
not as serious as the imprisonment, it is set upetoelevant to each defendant and
circumstances of the case.

The sanction resulted by retribution, deterrencand
incapacitation needs not to be the imprisonmertherlike because each defendant
has the different attitude and mind in perceiving torture and horror at the different

levels. These must be considered along with theno# each defendant commits.

If the Court considered that the measures lauhatennot
make the defendant dread or curb his recidivisne, @ourt may impose other
additional measures simultaneously, or the Coust ommsider that the intermediate
punishment should not be used, but passes the prigofi punishment pursuant to
the Criminal Code. If the Court has the discretappropriate for the case and
defendant, the intermediate punishment may not t®esaft sanction that the

punishment neutral opinions could not be attained.

For this issue, there was a psychological rebeamaducted in
the United States on the attitude toward the inggliate punishments. The result
showed that the intermediate punishment was the gamishment to the punishment
for retribution. Using the intermediate punishmasthe alternative sentencing would
not cause dissatisfaction in general people. Tsidifferent from the case that the
Court gives the sentence of probation, which issm®red as lenient sanction
(Harlow et al., 1995: 87).
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2. The EM device may be too expensive that it is not cost-
effective to be used in Thailand wher eas the monitoring and supervision may not

be efficient. The half-way house system may substitute.

The Researcher would like to discuss that thévisay house
system has been used in other countries by goversnaed private bodies under a
systematic administration. But, this system hasyettbeen used in Thailand. If this
measure is determined as the intermediate punighriengovernment must spend
some budget for further implementation. The esthbtient and personnel must
comprise specific knowledge and expertise. Howawest private bodies in Thailand
have not yet received the adequate supports from dlovernment. The
implementation of this measure must be carriedsgstematically to serve the Court
order all over the country. Thus, the Researches chmt consider the half-way house

system as an appropriate intermediate punishmdye tesed in Thailand.

The EM system needs some budget for the estaidishof the
control center as well as for supplies of the EMides. The cost-effectiveness of this
system does not concern about money only; a nurabdocal and international
research similarly indicated that the use of the Epdtem engendered more cost-

effectiveness than the use of prison system faoodys

However, the EM system may be implemented in [@hdiin

the future through one of possible channels; fangxe, the EM system may be a
service system invested by the private sector,herdevices and system may be
purchased from other foreign countries, or the esystnay be developed by any
government bodies by improving the existing devicEse actual use of the EM

system should be the government’s duty in evalgdtie existing alternatives so that
the expenditure of installing such system is nahbr than the actual amount.
Regarding the inefficiency of supervision and maritg system, it should be focused

by the government as mentioned in Clause 5.3.3.
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3. The use of intermediate punishment may cause the
different discretion among judges. Hence, this should be explicitly specified in

the law on discr etion.

The Researcher would like to discuss that thereli®n for the
intermediate punishment is the same to that of compunishment, that is, the Court
must take into account of various factors, e.g.csige characteristics and evil
intentions of the defendant, circumstances of aiesind damages occurred, etc.

The use of discretion to determine the punishnelelicate,
which is different up to each case composing ofeddint facts. Therefore, the law
should broadly restrain the use of discretion; geample, in which case the Court
could use the intermediate punishment measuresarah. Establishing the forms
and criteria on patterns of cases and severitias sssential principle to be explicitly
prescribed by the law. Apart from such principlee Court should be permitted to use

the discretion as much as possible for the equialigfl involving persons.

In general, the Court holds the sentencing gindsl as the
implementation guidelines of using the discretion punishment so that the Courts
have similar sentences of punishment. If the inésliate punishment is used, the
Court should have the sentencing guideline foiritermediate punishment as well so

that the Court’s discretion is consistent and gwes the same direction.

4. The inter mediate punishment may not be used because it
will redundant to the provision on the measures for safety which have been
already prescribed in Thai law.

The Researcher would like to indicate that thevigion on the
measure for safety as prescribed in the CriminadleCs not the punishment as
specified by law, but a measure determined by theeigment to protect the society
before the committing of any offence, e.g. detantio compelling persons to attain

the training, etc.
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Although some types of measures for the safety Ingasimilar
to the intermediate punishment measures, the inteanhd implementation process is

different as explained above.

The measures for the safety, e.g. detentioniaapmevent the
society from harm by the ones the Court consideas he or she may cause any
danger to the society. Regarding the detention, piglic prosecutor must file a
petition for the Court order. But, the intermedigtenishment is the criminal
punishment that is not a full punishment of impnis@nt, but it is used if the Court
considers that the defendant is convicted and mesgive the punishment of

imprisonment only.

The main intention of intermediate punishmertbipunish the
defendant to be in line with the punishment neutstitudes with a focus on
rehabilitating the defendant. Thus, the measuresafety cannot substitute the

imprisonment penalty like the intermediate punishine

5. The intermediate punishment is a criminal measure,
which has some duplicate characters with the conditional probations because the
Court wusually determines some measures, claimed as the intermediate
punishment, as the probation conditions;, so the laws should not be enacted
repeatedly.

The Researcher would like to point that the miliate
punishment is the same sanction to the punishne@tacing the imprisonment. If the
intermediate punishment is used, it means thaCthet thinks it is reasonable to give
the punishment of imprisonment, but such imprisommia jail may entail less

benefit; so the intermediate punishment is usegaus

The probation is a less serious case becaugeadind considers
that the defendant should not be punished. Inngetip the probation conditions for

the defendant, they may, in some cases, restectdéiendant’s rights and liberty.
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However, in Thailand, it is not deemed that thebptmn is the punishment. The
compliance with the probation conditions, e.g. camity service is subject to the
defendant’s willingness so that he will not be ged for imprisonment. In
performing the community service, the defendantaiso able to select which

community or public service he wants to perform.

Similar to other common punishment measures, e.g.
imprisonment, detention, fine, etc, the intensivebation and other forms of the
intermediate punishment are the compulsory sarstiorwhich a defendant has to
comply with without having regard whether the deli@m feels, willing or agrees to

comply with it or not.

Moreover, the intermediate punishment takes rafext to the
rights and liberty than the conditional probatiomgposed as the punishment by the
Court. The compliance with the probation conditibosuses on the rehabilitation; so
the rights and liberty are not strictly restrainge the measures in the intermediate

punishment.
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CHAPTER VI
CONCLUSION AND RECOMMENDATIONS

After depicting of problems on imposing the apprajg punishment, the
prison overcrowded, and shortage of alternativetesemg to imprisonment, the
research on “Alternative Sentencing: Intermediatenishment” was conducted
aiming to propose the new alternative of solvinghsproblems. The following are the

summary of results and suggestions in conjunctiiin the problem-solving.

6.1 Resear ch Conclusions

According to the documentary and survey researoh“Alternative
Sentencing: Intermediate Punishment, it led torclusion on the types (forms) and
criteria of intermediate punishment to be used hailand. The problems about
improper punishment for defendants, or overcrowdihgrisons are not those of any
agency because each problem copes with severabrdachll related parties,
especially court, government and other criminatiggsbodies must be involved to
solve them.

The results showed obviously that the new parasligincriminal justice,
e.g. the alternative to imprisonment, intermedmiaishment, restorative justice, and
diversions, etc. that have been shifting by sod&lelopment are acceptable and
ready to be carried out if served by specific laasd the Government bears the

burden to support them seriously.

The Government should amend relevant and enatticdaws to support
those measures so that the Court eagerly useswiiteout reluctance due to lacking

of applicable laws, especially the criteria of megasimplementation. The law on
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intermediate punishment should be enacted so lieaf\tt shall be flexibly used by

the Court, as it deems appropriate to substitigentiprisonment.

There are 10 suitable intermediate punishment dprmamely, verbal
warning, deprivation, property, intensive probati@ommunity or public service,
training, home detention, intermittent imprisonmemstallation of electronic

monitoring device, and order to act or omission.

The essences of intermediate punishment are that fo using the
intermediate punishment, the sentencing of notediog than 5 years imprisonment
term must be rendered, and the Court deems thattdrenediate punishment shall be
more useful than prison to the defendant, evemat $erious or no guilty pleads case,
there is a minimum imprisonment requirement, or deéendant has a recidivism

record.

However, any intermediate punishment measures msestl not be longer
than the length of the imprisonment sentencedhéf Court order is violated, the
Court may give warning, use other alternative messwor revoke the intermediate
sanction and impose the predetermined imprisonnieraddition, there should be a
government body, directly involving the measuresnthed by the Court order,
assigned to supervise, monitor and report the tesalthe Court. If it is not clear
which entity should be responsible for this funetithe Department of Probation may

be a key entity for this matter.

If the Electronic Monitoring (EM) device is used, is necessary to
establish the EM center to be responsible for oilimg and monitoring the violation
against or compliance with the Court order. Thisteewill be under the supervision

of the Ministry of Justice.

However, the expenses and maintenance costs diethee installation at
the defendant’'s body and his residence shall baebby the Government like the

enforcement of punishment in other forms of punishth unless the Court may
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considers that if some defendant is capable of mgakuch payment, such defendant

may bear partial or entire expenses.

The intermediate punishment, by the Researcheiésvpoint, is the
optional or alternative to penalty. Therefore, adgment of sentencing to
imprisonment must be the pre-requisite but afteisatering the whole circumstances
of the case, the Court deems appropriate to chamgemprisonment into other

measure, i.e. intermediate punishment.

Though measures are not one of the forms of pepa#iscribed by the
Section 18 of the Criminal Code, such measures segpdy the Court shall be
considered the sanction like those prescribed bySaction 18 because such they
restrain the rights and liberty of the defendard atill remain conformity with the
punishment neutral attitudes in retribution, defece, incapacitation and
rehabilitation. Thus, prior to using such measutbgs, Court must anticipate the
results of the punishment in accordance with treoiyh of punishment like other

common cases.

In using the intermediate punishment, the thedrpumishment must be
concerned, either at the stage of considering lteenative punishment, or of hearing
the case once the defendant breaks the Court afiderentirely or partially receiving
such sanction. In particular, the Theory of Prapodlity must be regarded by the
Court so that the defendant’s punishment is pramuat to his guilt or offense
committed, not too harsh or too gentle and adeqtatattain the punishment
objectives.

The results of this research, in general, foundt thll theories of
punishment objective can be applied to the interatedpunishment because the
intermediate punishment is the same form of crimpuishment. The concept of
reformative punishment is the most relevant to #pplication of intermediate

punishment.
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Presumed that the intermediate punishment is deresili as an appropriate
device, to punish the defendants, used by the Cathther the crime suppression is
put into the Government’s criminal policy or no teathow many prisoners are in the
prisons, using intermediate punishment is stilldfeml to provide fairness to the
parties and the society. Even if higher numberridgmers causes by the Government
policy, the intermediate punishment still giveseméfit of reducing the budget to be

allocated to the prisons.

Presumed that the intermediate punishment is deresil as the diversion
of criminal justice, this diversion used by cowrstill consistent with the international
standards. If the restorative justice concept ipliep to this measure, by
acknowledging the remedy among the victim, the nigdat and community, as a
requirement for diversion, it still provokes somivantages to many people impacted

by the offense, e.g. injured person, community, etc

As the intermediate punishment is not the forrpexfalty prescribed in the
Criminal Code, using this intermediate punishmehys, requires some special
reasons which are suitable with each defendantmodmstances of the case. So, it is

necessary to set up other conditions, forms ceriaitas a specific provision.

The punishment form and criterion obtained fromsmresults of this
research were consistent with the internationahfoand criteria, and subject to the
international principles indicated in the Tokyo &al and the United Nations’
Manuals. The differences between the result of thsearch and those standards
which have been excluded from the proposed resalewhe forms and criteria
already prescribed by Thai laws, e.g. fine, suspansf the imprisonment, or the

restitution, etc.

According to other related researches, the resais that the
circumstances of the cases and defendants areediffeéherefore, the Court has to
consider what is the suitable punishment or treatrf@ each defendant. It is agreed

that, for Thailand, the criminal justice system @dobe reformed to have more
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measures as the alternatives to imprisonment, amgive the Court more power in
order to determine the duly punishment for eachersfé such as providing
imprisonment duration without the minimum impriscgmh and more optional

punishments.

Imprisonment is a last resort punishment and mesaitable for some
certain kind of defendants, e.g. defendants irsgéreus crime or the defendants who

might be harm to the social safety.

In the Researcher’s viewpoint, the higher numbkrpsoners is an
important problem impact to the whole criminal jostsystem because, apart from
the human right violation due to the overcrowdimgl ainder-standard condition of
prisons, the prison system, actually, has not lad®a to classify and rehabilitate the
prisoners efficiently before they return to theistc On the contrary, the prison
system allows some prisoners to learn to beconmgranal. The expansion of prisons
or increasing the number of prisons facilities takéfect to a huge amount of budget;

however, they cannot guarantee such problems wiliped out.

Solving those problems by the use of intermedmateishment deems the
policy alternative in problem-solving that requites least time and budget because it
uses the existing judicial system and personnet. iltermediate punishment should
greatly help relieve such problems. If the Governhapes not take any act to solve
the problems efficiently, they may be spreadindvifig these problems in the future
may consume much more time and huge budget. Althdbg problems may be
solved, a great number of damages have occurresl.s€ébtor most affected is our
society and what difficultly cured and is the trasd faith given by the public to the

entire criminal justice system.

From the results of this research, it could bechafed based on the
documentary and survey research as described ipt€hd and the discussion in
Chapter 5 which is enabled us to understand andloj@vthe form and criterion of

intermediate punishment measures, which are saitédll Thailand, and are the



Fac. of Grad. Studies, Mahidol Univ. Ph.D. (Criminology, Justice Administration and Stogj¢ 117

guideline of drafting the law on the intermediategnishment, which is appropriate
and suitable for the criminal justice. Thereforeistresearch could relevantly and
completely answer the research questions in Claugs2, which is consistent with the
research objectives in Clause 1.2.2.

6.2 Recommendations

Based on the finding of the research on “Alten&tiSentencing:
Intermediate Punishment”, the following are suggest for the possible
implementation of intermediate punishment in Thadlathat could actually solve
related problems with the highest efficiency. Thggestions are given to 3 following

groups:

6.2.1 Government

The Government has a direct duty on developmeshtia® implementation
of the important policies, which take effect to tbkeminal justice, as seen in the
setting of criminal policies in other countries (gl on Crime) and in Thailand
placing emphasis on the crime control rather thenrehabilitation. This is a main

cause of current overcrowded prisons.

1. The Government should place emphasis ommgetip the
criminal policy or other policies in the form of ogaign or enactment, which will
entail the impact. The potential impact and altévea policy should be studied both
before and after the use of every policy in oradeenhance the policy clarity and
consistency. The Government should have preparsdmes be ready to solve the
subsequent outcomes such as no promptness or atpl§yolicy on solving the
narcotic problems in Thailand as mentioned in tpct of “Concepts and Impact of

the Criminal Policy (Clause 2.1).

2. The Government should take actions to haws supporting

the concept of alternative sentencing by enacting intermediate punishment
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measures, determining the alternative sentencingsioand other related criteria to

be used by the Court as detailed in the topic afviBary of the Results” (Clause 6.1)

3. The Government should place the policy suppp the
Court to use such law to enhance benefits requirkd.Government must regard the
possible advantages when the Court is entrustaalépendently use the discretion to
determine the punishment suitable for charactereawth offense and defendant;
provided that the Court’s discretion is not limitex much, e.g. the high minimum
imprisonment, or criminalization, restriction ofethmethod of punishment, etc.
because the Court may not be able to use the aWws televant to the concepts and

objectives of punishment.

4. The Government should have preparedness hef t
organization management, budget, personnel anonagkans on the establishment of
the EM system or the coordinating center for degiitdn’s orders, etc. prior to the
enactment of this law. All related bodies shoulddoicated about the alternative
sentencing that it is a new alternative not affegtor contradicting the existing
criminal justice so that all related parties, imthg the community and private
organizations, will be participated in solving theoblems, and in developing the

criminal justice system simultaneously.

The correct knowledge base is essential as Kitggittayarak (Kittipong
Kittayarak, 2002) stated that the research makescthminal justice tangible, but
there must also be the knowledge base, social meneto enhance the assembly,
and the effort leading to the changes of impornatities.

However, the application of the knowledge based tlom alternative
sentencing or intermediate punishment measures mséoreign countries should
regard the context, limitations, possibilities aagpropriateness to Thailand. For
instance, it is required in other countries tha¢ ttefendant bears the cost of
installation and usage of the EM device; this pplec may not be suitable in

Thailand. Or, the use of EM tool should regarddbst-effectiveness and saving, that
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is, in stead of purchasing or procuring the EM aysfrom a foreign countries, but we
may hire a Thai university staff or assign a gowegnt agency to design and install
this system, or the Court may order the defendamhake a report via the mobile
phone equipped with GPS or GPRS, which may furaigiood result, and save a lot
of budget.

6.2.2 Related organizations and bodies

The organizations and bodies directly involvingtims matter, e.g. the
Ministry of Justice, the Department of Probatiome tDepartment of Youth
Observation and Protection, the Department of Ctimes, and the Royal Thai Police
or other institutions, e.g. the Parliament, the i@auof Ministers, the Office of the
Council of State, and private organizations, etboutd have the consistent
understanding about the problems and conceptsteifnative sentencing, roles of
each agency, cooperation and procedures in regjithcthe intermediate punishment
in order to shape the problem-solving and enforecgmé law in the same direction

and in conformity with the aims of the law.

The Ministry of Justice should be a central ageocmyrdinating between
related entities. The Ministry of Justice, as th@esvising body of other criminal
justice bodies, should takes roles and set up aheypof the intermediate punishment
apparently. It should also generate good understgndnd preparedness for the
supervised bodies to enhance the coordination &itd sompliance with the Court

order, and efficient problem-solving.

The Department of Probation and other bodiesinglab the monitoring
of compliance with the Court order should comgile information about the types of
community or public services, characters of intemsir strict probations, types of
training, and implementations of each related agenbich shall be submitted for the
Court’s consideration before the issuance of rdlaigers so that the Court order is
consistent with the implementation guideline of ra@lated bodies, and it does not

contradict the practice.
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6.2.3 Court

The Court takes a key role in using the intermedunishment, and it
must have good understanding on problems, conesptgell as procedure of using
the intermediate punishment as the alternativeeseintg. Recommendations are as

follows:

1. The judges should be provided information this new
paradigm, and they should have good understandiagtaheir roles, responsibilities
and problems occurred in the criminal justice ihentbodies and that any problems
take effect to the criminal justice system, and/teedanger to the society; therefore
every party should be responsible for and havetg @uhelp solving the problems

together.

2. The training courses should be held for gsdat all levels so
that all judges have the knowledge on theoriescamdepts of alternative sentencing
and intermediate punishment measures so that finedtioning and discretion are
accurate whereas the punishment theories are ppedpaiately and consistently with

the intent of intermediate punishment measures.

3. The sentencing guidelines should be providemlvariety of
penalties, and to cover all of the punishment dhjes, e.g. retribution, deterrence,
incapacitation and rehabilitation, by having reg@arthe punishment suitable for each
defendant. The sentencing guidelines must inditeteate of penalties subject to the
objectives of that punishment, the rate of penaliiebe reasonably substituted by the
intermediate punishment, the rate of penalties whemestorative justice is used, and
the rate of penalties in case of violating the Couder for the use of the intermediate

punishment, etc.

Since the intermediate punishment consists afious
punishment measures, and it needs the proper tisgréhe sentencing guidelines
must be clear to encourage the Court to applyrtermediate punishment sanctions

actually, and to prevent the Court’s inconsistestmtion.
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4. Apart from the sentencing guidelines, thareuld be some
recommendations, from the President of the Supt@mat on using the intermediate
punishment measures in various cases. Such adwicgdsspecify, in details, certain
important legal criteria, implementation guidelia&d coordination with other related
bodies. For example, in the property punishmergrethshould be the criteria on
property value or price, or in any cases the Cshould give the punishment in form
of verbal warning, or in any case the Court maketemoabout strict probation or
house arrest, or in any case that the defendalastesothe Court order after receiving
partial intermediate punishment, or in the cassaritencing certain targeted groups
who should not be imprisoned (children and youthrcatic addicts, mental or

intellectual disorder persons, women, etc.), wiad kof punishment should be.

5. The Court must have information on each ntdat and
circumstances of the case before making order @mtiermediate punishment so that
the Court could consider the reasonable criterth@mishment forms most suitable
for each defendant, as well as additional condstiomhus, if the intermediate
punishment is used for any defendant, the Counldharder the probation officers to
investigate and report to the Court the profile amdumstances of the case, as well as
other related information, accompanied with thebptmn officers’ opinions so that
the Court is able to render the appropriate pungtimand condition to every
defendant, and this gives best benefit to the cahjustice.
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QUESTIONNAIRE
TOPIC:
ALTERNATIVE SENTENCING: INTERMEDIATE PUNISHMENT

General Information

1. Personal Data

Demographic data

1. Gender
Male
Female
2. Age
25-30 years old
31-35 years old
36-40 years old
41-45 years old
Older than 46 years old

3. Level of Education attained
Bachelor degree
Master degree

Doctorate degree

Information on Working Experience
Your occupation before working in the government service
as a judge

Lawyers

Non-lawyers

1. Length of working before working in the government service
1-5 years
6-10 years

More than 11 years
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1. Personal Data (Continued)

Demographic data

2. How long have you been working as a judge?
1-5 years
6-10 years
11-15 years
16-20 years
More than 21 years

Information on your current position

Judges acting in the position of Administrative Judge

Judges

2. Information on working experience relating to the intermediate

punishment

Information on working experience Yes No

1. You have hesitated in using the discretion to sentencing
between the imprisonment and the suspended imprisonment
because you consider that the punishment of imprisonment may

be too severe while the punishment of fine may be too lenient.

2. You have heard or perceived the information about the

intermediate punishment.

3. You have heard about the concept of diversion or the Tokyo
Rules, which encourages the Court to use the imprisonment as
the last resort.

4. You have learnt about the problems on the overcrowded

prisons or congested prisons.
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Opinions on the intermediate punishment

Opinions on the Totally | Agree | Neutral | Disagree | Totally N/A
intermediate agree disagree
punishment

1. There are 10 types
(forms) of intermediate
punishment to be used
by Thai Court

1) Verbal warning

2) Deprivation, e.g.
right to business
operation or driving
license, etc.

3) Property
punishment, e.g.
compensation or
handover of property

4) Intensive
probations, e.g.
frequent report,
narcotics sampling
probability

5) Orders for the
community or public
service

6) Orders for training
or participating in the
disciplinary camping to
cure the alcohol
addiction, etc.

7) Full-time or
intermittent house

arrest
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Opinions on the intermediate punishment (Continued)

Opinions on the Totally | Agree | Neutral | Disagree | Totally N/A
intermediate agree disagree
punishment

8) Intermittent
imprisonment or
imprisonment on
weekends or on
daytime

9) Installation of
Electronic Monitoring
to control the convict in
any specific area

10) Act or omission
so that the convict
repents to the effect
occurred, or the
recidivism is prevented;
for example, standing
at the roadside with a
sign hanging on the
neck to condemn his
violation of traffic law,

etc.

2. The intermediate
punishment should be
prescribed as forms of
punishment in the
Criminal Code so that
the Court sentences or
orders without relying
on the defendant’s

willingness or consent.
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Opinions on the intermediate punishment (Continued)

Opinions on the Totally | Agree | Neutral | Disagree | Totally N/A
intermediate agree disagree
punishment

3. The intermediate
punishment should not
be imposed as the
penalty, but special
alternative to
imprisonment. If the
defendant does not
agree, imprisonment
imposed earlier may be
applied to the

defendant.

4. The intermediate
punishment shall be
applied in case the
Court sentencing is not

exceeding 3 years.

5. The intermediate
punishment shall be
applied in case the
Court sentencing is not

exceeding 5 years.

6. The intermediate
punishment shall not be
applied to the death
penalty or life

imprisonment case.
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Opinions on the intermediate punishment (Continued)

Opinions on the Totally | Agree | Neutral | Disagree | Totally N/A
intermediate agree disagree
punishment

7. The intermediate
punishment shall not be
applied to the
professional criminals
or defendants who are
dangerous for the

society.

8. The intermediate
punishment shall not be
applied to the

recidivists.

9. The intermediate
punishment shall be
applied only when the
Court deems it is more
useful than the

imprisonment.

10. The intermediate
punishment shall be
applied when the
defendant who is the
first time defendant and
pleads guilty.

11. The Criminal Code

should be amended that

the intermediate
punishment shall be the
alternative to

imprisonment.
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Opinions on the intermediate punishment (Continued)

Opinions on the Totally | Agree | Neutral | Disagree | Totally N/A
intermediate agree disagree
punishment

12. The specific Act of
intermediate
punishment should
enact as an option
penalty, apart from that
in Criminal Code, for
judge to impose as
deems appropriate.

13. The Court may

make orders to use
several forms of
intermediate

punishment.

14. For the full-time or
intermittent house
arrest, the Court must
first ask for the
residence owner’s
willingness before

applying this measure.

15. The expense on the
installation of EM
device should be borne

by the government.

16. The expense on the
installation of EM
device should be borne
by the defendant.
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Opinions on the intermediate punishment (Continued)

Opinions on the Totally | Agree | Neutral | Disagree | Totally N/A
intermediate agree disagree
punishment

17. The Center,
responsible for
controlling and
monitoring the
violation of the Court
order to equip
Electronic Monitoring,
should be in the
supervision of the
Ministry of Justice.

18. The Department of

Probation should be a
key agency assigned to
monitor, watch and
report the defendant’s
compliance with the

Court order.

19. For ordering the
community or public
service, the Court is
able to make order on
type or nature of
service without the

defendant’s consent.
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Opinions on the intermediate punishment (Continued)

Opinions on the Totally | Agree | Neutral | Disagree | Totally N/A
intermediate agree disagree
punishment

20. When the defendant
violates the Court
order, the Court may
call the defendant to
give the verbal
warning, modify the
measure, or sentence to
imprisonment earlier

imposed.

21. The intermediate
punishment shall be
applied for all patterns
of case, even serious or
non-serious, and cases
with minimum

imprisonment.

22. The property
punishment should
include the order to the
defendant to hand over
his or her properties to
the injured person, to
pay or donate some
money to a government
body, religious
organization or non-

profit organization.
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Opinions on the intermediate punishment (Continued)

Opinions on the Totally | Agree | Neutral | Disagree | Totally N/A
intermediate agree disagree
punishment

23. The property
punishment may
include the order to the
defendant to destroy his
or her own properties.
24. The intermediate

punishment furnishes
some punishment
alternatives to the Court
so that the punishment
is more consistent with
the punishment

purposes.

25. The intermediate
punishment furnishes
some punishment
alternatives to the Court
that are more
appropriate for the
defendant’s characters
and circumstances of
the case.

26. The intermediate

punishment furnishes
more opportunities to
the Court to sentence
the defendant who suits

rehabilitating.
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Opinions on the intermediate punishment (Continued)

Opinions on the Totally | Agree | Neutral | Disagree | Totally N/A
intermediate agree disagree
punishment

27. The intermediate
punishment enables the
Court to classify
defendants, and to use
the prison only for who
suits to the
incapacitation purpose.

28. The intermediate

punishment helps reduce
the number of prisoners;
as a result, the prisons
could improve the
efficiency of overseeing
prisoners while the
government’s expenses
of maintenance the
prisons are so reduced.

29. The intermediate

punishment contains
various sanctions, which
may be used in several
types of offenses to be in
line with the punishment
purposes at retribution,
deterrence,
incapacitation and
rehabilitation subject to
the circumstances of the

case.
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Opinions on the intermediate punishment (Continued)

Opinions on the Totally | Agree | Neutral | Disagree | Totally | N/A
intermediate punishment | agree disagree

30. When the intermediate
punishment is used, the
Court shall not prescribe the
length of such intermediate
punishment longer than the
length of imprisonment
imposed for that defendant.
31. If the intermediate

punishment is used, there
shall be certain bodies with
duties of supervising,
monitoring and reporting the
outcome to the Court, of
enforcing the measures, and
of following up the duties
determined in those
measures, e.g. the
Department of Correction,
the Department of Probation,
and other bodies in charge of
issuing the licenses,
renewing the licenses or
receiving the payment for
fees. For example, the
Department of Probation
must monitor the community
or public service according
to the Court order, or the EM
installation. The bodies
issuing the licenses for any
right must take care of when
the Court makes the order of

deprivation, etc.
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The Tokyo Rules

United Nations Standard Minimum Rules for Non-custodial Measures
(The Tokyo Rules), G.A. res. 45/110, annex, 45 U.N. GAOR Supp. (No. 49A) at 197,
U.N. Doc. A/45/49 (1990).

I. GENERAL PRINCIPLES
1. Fundamental aims

1.1 The present Standard Minimum Rules provide
a set of basic principles to promote the use of non-custodial measures, as well as
minimum safeguards for persons subject to alternatives to imprisonment.

1.2 The Rules are intended to promote greater
community involvement in the management of criminal justice, specifically in the
treatment of defendants, as well as to promote among defendants a sense of
responsibility towards society.

1.3 The Rules shall be implemented taking into
account the political, economic, social and cultural conditions of each country and the
aims and objectives of its criminal justice system.

1.4 When implementing the Rules, Member States
shall endeavour to ensure a proper balance between the rights of individual
defendants, the rights of victims, and the concern of society for public safety and
crime prevention.

1.5 Member States shall develop non-custodial
measures within their legal systems to provide other options, thus reducing the use of
imprisonment, and to rationalize criminal justice policies, taking into account the
observance of human rights, the requirements of social justice and the rehabilitation

needs of the defendant.

2. The scope of non-custodial measures
2.1 The relevant provisions of the present Rules
shall be applied to all persons subject to prosecution, trial or the execution of a

sentence, at all stages of the administration of criminal justice. For the purposes of the
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Rules, these persons are referred to as "defendants”, irrespective of whether they are
suspected, accused or sentenced.

2.2 The Rules shall be applied without any
discrimination on the grounds of race, colour, sex, age, language, religion, political or
other opinion, national or social origin, property, birth or other status.

2.3 In order to provide greater flexibility
consistent with the nature and gravity of the offence, with the personality and
background of the defendant and with the protection of society and to avoid
unnecessary use of imprisonment, the criminal justice system should provide a wide
range of non-custodial measures, from pre-trial to post-sentencing dispositions. The
number and types of non-custodial measures available should be determined in such a
way so that consistent sentencing remains possible.

2.4 The development of new non-custodial
measures should be encouraged and closely monitored and their use systematically
evaluated.

2.5 Consideration shall be given to dealing with
defendants in the community avoiding as far as possible resort to formal proceedings
or trial by a court, in accordance with legal safeguards and the rule of law.

2.6 Non-custodial measures should be used in
accordance with the principle of minimum intervention.

2.7 The use of non-custodial measures should be
part of the movement towards depolarization and decriminalization instead of

interfering with or delaying efforts in that direction.

3. Legal safeguards
3.1 The introduction, definition and application of
non-custodial measures shall be prescribed by law.
3.2 The selection of a non-custodial measure shall
be based on an assessment of established criteria in respect of both the nature and
gravity of the offence and the personality, background of the defendant, the purposes

of sentencing and the rights of victims.



Dol Bunnag Appendix / 140

3.3 Discretion by the judicial or other competent
independent authority shall be exercised at all stages of the proceedings by ensuring
full accountability and only in accordance with the rule of law.

3.4 Non-custodial measures imposing an
obligation on the defendant, applied before or instead of formal proceedings or trial ,
shall require the defendant's consent.

3.5 Decisions on the imposition of non-custodial
measures shall be subject to review by a judicial or other competent independent
authority, upon application by the defendant.

3.6 The defendant shall be entitled to make a
request or complaint to a judicial or other competent independent authority on matters
affecting his or her individual rights in the implementation of non-custodial measures.

3.7 Appropriate machinery shall be provided for
the recourse and, if possible, redress of any grievance related to non-compliance with
internationally recognized human rights.

3.8 Non-custodial measures shall not involve
medical or psychological experimentation on, or undue risk of physical or mental
injury to, the defendant.

3.9 The dignity of the defendant subject to non-
custodial measures shall be protected at all times.

3.10 In the implementation of non-custodial
measures, the defendant's rights shall not be restricted further than was authorized by
the competent authority that rendered the original decision.

3.11 In the application of non-custodial measures,
the defendant's right to privacy shall be respected, as shall be the right to privacy of
the defendant’s family.

3.12 The defendant's personal records shall be
kept strictly confidential and closed to third parties. Access to such records shall be
limited to persons directly concerned with the disposition of the defendant's case or to

other duly authorized persons.
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4. Saving clause

4.1 Nothing in these Rules shall be interpreted as
precluding the application of the Standard Minimum Rules for the Treatment of
Prisoners, the United Nations Standard Minimum Rules for the Administration of
Juvenile Justice, the Body of Principles for the Protection of All Persons under Any
Form of Detention or Imprisonment or any other human rights instruments and
standards recognized by the international community and relating to the treatment of
defendants and the protection of their basic human rights.

Il. PRE-TRIAL STAGE
5. Pre-trial dispositions

5.1 Where appropriate and compatible with the
legal system, the police, the prosecution service or other agencies dealing with
criminal cases should be empowered to discharge the defendant if they consider that it
iIs not necessary to proceed with the case for the protection of society, crime
prevention or the promotion of respect for the law and the rights of victims. For the
purpose of deciding upon the appropriateness of discharge or determination of
proceedings, a set of established criteria shall be developed within each legal system.
For minor cases the prosecutor may impose suitable noncustodial measures, as

appropriate.

6. Avoidance of pre-trial detention

6.1 Pre-trial detention shall be used as a means of
last resort in criminal proceedings, with due regard for the investigation of the alleged
offence and for the protection of society and the victim.

6.2 Alternatives to pre-trial detention shall be
employed at as early a stage as possible. Pre-trial detention shall last no longer than
necessary to achieve the objectives stated under rule 5.1 and shall be administered
humanely and with respect for the inherent dignity of human beings.

6.3 The defendant shall have the right to appeal to
a judicial or other competent independent authority in cases where pre-trial detention

is employed.
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I1l. TRIAL AND SENTENCING STAGE
7. Social inquiry reports

7.1 If the possibility of social inquiry reports
exists, the judicial authority may avail itself of a report prepared by a competent,
authorized official or agency . The report should contain social information on the
defendant that is relevant to the person's characteristic of offending and current
offences. It should also contain information and recommendations that are relevant to
the sentencing procedure. The report shall be factual, objective and unbiased, with

any expression of opinion clearly identified.

8. Sentencing dispositions
8.1 The judicial authority, having at its disposal a
range of noncustodial measures, should take into consideration in making its decision
the rehabilitative needs of the defendant, the protection of society and the interests of
the victim, who should be consulted whenever appropriate.
8.2 Sentencing authorities may dispose of cases in

the following ways:

(@ Verbal sanctions, such as
admonition, reprimand and warning;

(b) Conditional discharge;

(c) Status penalties;

(d) Economic sanctions and monetary
penalties, such as fines and day-fines;

(e) Confiscation or an expropriation
order;

(f) Restitution to the victim or a
compensation order;

(g) Suspended or deferred sentence;

(h) Probation and judicial supervision;

(i) A community service order;

(j) Referral to an attendance centre;

(k) House arrest;
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() Any other mode of non-institutional
treatment;
(m) Some combination of the measures

listed above.

IV. POST-SENTENCING STAGE
9. Post-sentencing dispositions

9.1 The competent authority shall have at its
disposal a wide range of post-sentencing alternatives in order to avoid
institutionalization and to assist defendants in their early reintegration into society.

9.2 Post-sentencing dispositions may include:

(a) Furlough and half-way houses;
(b) Work or education release;

(c) Various forms of parole;

(d) Remission;

(e) Pardon.

9.3 The decision on post-sentencing dispositions,
except in the case of pardon, shall be subject to review by a judicial or other
competent independent authority, upon application of the defendant.

9.4 Any form of release from an institution to a

non-custodial programme shall be considered at the earliest possible stage.

V. IMPLEMENTATION OF NON-CUSTODIAL MEASURES
10. Supervision
10.1 The purpose of supervision is to reduce
reoffending and to assist the defendant's integration into society in a way which
minimizes the likelihood of a return to crime.
10.2 If a non-custodial measure entails
supervision, the latter shall be carried out by a competent authority under the specific

conditions prescribed by law.
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10.3 Within the framework of a given non-
custodial measure, the most suitable type of supervision and treatment should be
determined for each individual case aimed at assisting the defendant to work on his or
her offending. Supervision and treatment should be intermittentally reviewed and
adjusted as necessary.

10.4 Defendants should, when needed, be
provided with psychological, social and material assistance and with opportunities to
strengthen links with the community and facilitate their reintegration into society.

11. Duration
11.1 The duration of a non-custodial measure shall
not exceed the period established by the competent authority in accordance with the
law.
11.2 Provision may be made for early termination

of the measure if the defendant has responded favorably to it.

12. Conditions

12.1 If the competent authority shall determine the
conditions to be observed by the defendant, it should take into account both the needs
of society and the needs and rights of the defendant and the victim.

12.2 The conditions to be observed shall be
practical, precise and as few as possible, and be aimed at reducing the likelihood of an
defendant relapsing into criminal behaviour and of increasing the defendant's chances
of social integration, taking into account the needs of the victim.

12.3 At the beginning of the application of a non-
custodial measure, the defendant shall receive an explanation, orally and in writing, of
the conditions governing the application of the measure, including the defendant's
obligations and rights.

12.4 The conditions may be modified by the
competent authority under the established statutory provisions, in accordance with the

progress made by the defendant.
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13. Treatment process

13.1 Within the framework of a given non-
custodial measure, in appropriate cases, various schemes, such as case-work, group
therapy, residential programmes and the specialized treatment of various categories of
defendants, should be developed to meet the needs of defendants more effectively.

13.2 Treatment should be conducted by
professionals who have suitable training and practical experience.

13.3 When it is decided that treatment is
necessary, efforts should be made to understand the defendant's background,
personality, aptitude, intelligence, values and, especially, the circumstances leading to
the commission of the offence.

13.4 The competent authority may involve the
community and social support systems in the application of non-custodial measures.

13.5 Case-load assignments shall be maintained as
far as practicable at a manageable level to ensure the effective implementation of
treatment programmes.

13.6 For each defendant, a case record shall be

established and maintained by the competent authority.

14. Discipline and breach of conditions

14.1 A breach of the conditions to be observed by
the defendant may result in a modification or revocation of the non-custodial measure.

14.2 The modification or revocation of the non-
custodial measure shall be made by the competent authority; this shall be done only
after a careful examination of the facts adduced by both the supervising officer and
the defendant.

14.3 The failure of a non-custodial measure
should not automatically lead to the imposition of a custodial measure.

14.4 In the event of a modification or revocation
of the non-custodial measure, the competent authority shall attempt to establish a
suitable alternative non-custodial measure. A sentence of imprisonment may be

imposed only in the absence of other suitable alternatives.
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14.5 The power to arrest and detain the defendant
under supervision in cases where there is a breach of the conditions shall be
prescribed by law.

14.6 Upon modification or revocation of the non-
custodial measure, the defendant shall have the right to appeal to a judicial or other

competent independent authority.

VI. STAFF
15. Recruitment

15.1 There shall be no discrimination in the
recruitment of staff on the grounds of race, colour, sex, age, language, religion,
political or other opinion, national or social origin, property, birth or other status. The
policy regarding staff recruitment should take into consideration national policies of
affirmative action and reflect the diversity of the defendants to be supervised.

15.2 Persons appointed to apply non-custodial
measures should be personally suitable and, whenever possible, have appropriate
professional training and practical experience. Such qualifications shall be clearly
specified.

15.3 To secure and retain qualified professional
staff, appropriate service status, adequate salary and benefits commensurate with the
nature of the work should be ensured and ample opportunities should be provided for

professional growth and career development.

16. Staff training
16.1 The objective of training shall be to make
clear to staff their responsibilities with regard to rehabilitating the defendant, ensuring
the defendant's rights and protecting society. Training should also give staff an
understanding of the need to cooperate in and coordinate activities with the agencies
concerned.
16.2 Before entering duty, staff shall be given

training that includes instruction on the nature of non-custodial measures, the
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purposes of supervision and the various modalities of the application of non-custodial
measures.

16.3 After entering duty, staff shall maintain and
improve their knowledge and professional capacity by attending in-service training

and refresher courses. Adequate facilities shall be made available for that purpose.

VII. VOLUNTEERS AND OTHER COMMUNITY RESOURCES
17. Public participation

17.1 Public participation should be encouraged as
it is a major resource and one of the most important factors in improving ties between
defendants undergoing non-custodial measures and the family and community. It
should complement the efforts of the criminal justice administration.

17.2 Public participation should be regarded as an
opportunity for members of the community to contribute to the protection of their

society.

18. Public understanding and cooperation

18.1 Government agencies, the private sector and
the general public should be encouraged to support voluntary organizations that
promote noncustodial measures.

18.2 Conferences, seminars, symposia and other
activities should be regularly organized to stimulate awareness of the need for public
participation in the application of non-custodial measures.

18.3 All forms of the mass media should be
utilized to help to create a constructive public attitude, leading to activities conducive
to a broader application of non-custodial treatment and the social integration of
defendants.

18.4 Every effort should be made to inform the
public of the importance of its role in the implementation of non-custodial measures.
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19. Volunteers

19.1 Volunteers shall be carefully screened and
recruited on the basis of their aptitude for and interest in the work involved. They
shall be properly trained for the specific responsibilities to be discharged by them and
shall have access to support and counselling from, and the opportunity to consult
with, the competent authority.

19.2 Volunteers should encourage defendants and
their families to develop meaningful ties with the community and a broader sphere of
contact by providing counselling and other appropriate forms of assistance according
to their capacity and the defendants’ needs.

19.3 Volunteers shall be insured against accident,
injury and public liability when carrying out their duties. They shall be reimbursed for
authorized expenditures incurred in the course of their work. Public recognition
should be extended to them for the services they render for the well-being of the

community.

VIIl. RESEARCH, PLANNING, POLICY FORMULATION AND
EVALUATION
20. Research and planning
20.1 As an essential aspect of the planning
process, efforts should be made to involve both public and private bodies in the
organization and promotion of research on the non-custodial treatment of defendants.
20.2 Research on the problems that confront
clients, practitioners, the community and policy-makers should be carried out on a
regular basis. 20.3 Research and information mechanisms should be built into the
criminal justice system for the collection and analysis of data and statistics on the

implementation of non-custodial treatment for defendants.

21. Policy formulation and programme development
21.1 Programmes for non-custodial measures
should be systematically planned and implemented as an integral part of the criminal

justice system within the national development process.
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21.2 Regular evaluations should be carried out
with a view to implementing non-custodial measures more effectively.

21.3 Intermittent reviews should be concluded to
assess the objectives, functioning and effectiveness of non-custodial measures.

22. Linkages with relevant agencies and activities
22.1 Suitable mechanisms should be evolved at
various levels to facilitate the establishment of linkages between services responsible
for noncustodial measures, other branches of the criminal justice system, social
development and welfare agencies, both governmental and non-governmental, in such

fields as health, housing, education and labour, and the mass media.

23. International cooperation

23.1 Efforts shall be made to promote scientific
cooperation between countries in the field of non-institutional treatment. Research,
training, technical assistance and the exchange of information among Member States
on non-custodial measures should be strengthened, through the United Nations
institutes for the prevention of crime and the treatment of defendants, in close
collaboration with the Crime Prevention and Criminal Justice Branch of the Centre for
Social Development and Humanitarian Affairs of the United Nations Secretariat.

23.2 Comparative studies and the harmonization
of legislative provisions should be furthered to expand the range of non-institutional
options and facilitate their application across national frontiers, in accordance with the
Model Treaty on the Transfer of Supervision of Defendants Conditionally Sentenced

or Conditionally Released.



Dol Bunnag Biography / 150

BIOGRAPHY
NAME Mr. Dol Bunnag
DATE OF BIRTH 28 September 1964
PLACE OF BIRTH Bangkok, Thailand
EDUCATION Chulalongkorn University, 1983-1986

Bachelor of Law (the 2nd Class Honors)
University of Texas at Austin, 1989-1990

Master of Comparative Jurisprudence
University of Notre Dame, 1990-1991

Master of Laws (LL.M.)
Mahidol University, 2011

Doctor of Philosophy (Criminology)

WORKPLACE Chief Judge of the Office of the President
of the Supreme Court.
The Legal and Academic Center,
The 5™ FI., Criminal Court Bld.,,
Office of the Court of Justice
Telephone : 02 541 2270, 081 939 7742

E-mail : Dolb@hotmail.com





