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ABSTRACT

A juristic act, despite of being voidable, is valid and enforceable unless it is avoided
within time and by any person entitled to avoid specified by law. The results of the avoided voidable
act are that it deems to have been void from the beginning and the parties shall be restored to the
condition in which they were previously as provided in Section 176 of the Thai Civil and Commercial Code.

This study found that there are four problems regarding the application of Section 176
to the restitution of property in case of avoidance of voidable act. The four problems were
1) the problem about the legal consequences of the restitution of property after the avoidance of
voidable act, 2) the problem about the debtor’s liability in relation to compensation in the case that
the restitution cannot be wholly or partly performed or there are some defects to the restituted
property, 3) the problem about the fruits of such property and 4) the problem about the enforceability
of terms and conditions agreed otherwise.

From this study, the researcher suggests that the application of Section 176 to the
restitution of property in case of the avoidance of voidable act needs to be applied altogether with any
other related provisions of law. First, when there is an avoidance of voidable act, the Thai Civil and
Commercial Code states that the parties shall be restored to the condition in which they were
previously. This results in the restitution obligation in which Book II, obligations, can be applied.
Second, if the damage in the case that the restitution cannot be wholly or partly performed or there are
some defects to the restituted property forms part of tort, compensation can be provided according to
Section 420 appurtenant to Section 438 and Section 439 of Title V, wrongful acts. If the damage is

resulted from the contractual obligation, Section 215, Section 217, Section 218, Section 222 and



Section 223 of Book II, obligations, will be considered and applied. Third, in the case that there are
fruits from the restituted property, the problem about who have the right over such fruits can be
considered according to Section 1376 which states that the provisions concerning undue enrichment
shall be applied Mutatis Mutandis. As Section 176 does not provide any statement about the fruit of
property, Section 415 which is the specific provision regarding the fruit of property shall be applied.
Eventually, with regard to the enforceability of terms and conditions agreed otherwise, the court can
consider the case in accordance with paragraph 3 of Section 4, the direction in considering terms that
render an advantage over the other party, and the last paragraph of Section 4 appurtenant to Section 10,
the direction in considering whether the advantage is unreasonable, of the Unfair Contract Terms Act,
B.E. 2540 (1997). Therefore, if the law is applied in the manner mentioned above, the restitution of
property in case of avoidance of voidable act according to Section 176 will be sufficient without
the circumscription to only Section 176 but the inclusion of all related provisions. As a result,
the consideration about the problem of the restitution of property in case of avoidance of voidable act

will be effective without the need to amend Section 176 of the Thai Civil and Commercial Code.



