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�'(	����ก	 #$ก%	 

ก����������	
$�+��	����ก#)$�ก���[��	�
��	
�� 
�)��#,ก��

�J�$�-)���$����!�
����� �b��,���V ��J$���!������ �bK$��`,������&�)"	)��%����ก���%ก��
�J$� 0��$����	&�)�

ก����������	
�	���% 
�J�$�h$�ก��"�,&�)K)$
�(�����&��	
%�����ก��"	)��%ก��
��	
���`,
��!��� � �#,$�,��"�ก(	
 
�J�$���K�U�#$�ก��
K
���[�����ก.���U� �[�����ก.���#)$��
�����
$
�	
#���
�%�++�#�"�)#����#�� 186 ������กX������!
�����������$�+���� %�%�++�#�	��ก�,��
"�,"	)�ก
�)��
���"�,��%-K)$
�(�����&	"�)&��[�����ก.� ���$���[�&�)K)$
�(�����%�����ก��&�
�	
$�+� $��"�,���"	)��%ก��
��	
���`,��!��� � 
�J�$���ก$��ก���%#,$���!������ �b�`,���� 
��J$���!������ �bK$���V��ก
ก��"� "	)��%ก��
��	
���`,��!��� �"	) �	�
i���$�,������K�U�#$�
ก��$,���[�����ก.���)� 0���,$�#)$�$,���[�����ก.��	�
��	
�� I���&�ก��
�
���� � �&�)����
��&�#)$�ก��
K)���%cd�ก��$,���[�����ก.�
����[������ก 0��%��0��$����	&�)�
ก���,���$	
ก��$,���[�����ก.��������- ��������0�b I���ก��ก���[�	��ก�,����U��,���
ก��K$%
K#K$�ก��
��������	
$�+��	�
��	
�� 	����U�
�J�$�-)���$����!������ �bK$���V������!������ �bK$�
�`,����&��	
 ��������ก[���	�,� Z
�J�$����� �b��,�������%
�
�%�)$���J$0
�!���$��	
K$�
��� � �] ��J$ Zก��

�J�$�h$�ก��������%$��
ก
���ก�%������$	T��K$����
�0��&�)�,���̀)���
��� � �]  

&�ก���e.���[�����ก.�0��$��"�,
��	
��K)$������U���	��J$%���,��#,$
��!��� �"	) ���&�K�U�#$�ก��$,���[�����ก.� �����ก[���	"�,&�)�
ก��%����ก
�
�����
�,���$	��������0�b��J$����- #�$	��ก���,���$	
�
�����T��&�ก��$,���[�����ก.�K$�0��
�
�
���ก��ก���[��	��
��#�-������b
�
�$��	�$�	�ก,��� � � ��J$
��	
��
�JU$��ก����������	
 

 
1.4  ���������ก	 #$ก%	 

ก��0�ก.�������
U���[�ก��0�ก.�
ก
���ก�%���กก��
K
���[�����ก.� ���ก��$,���[�
����ก.� ���ก��
�����,�[�����ก.�&��	
$�+� �	���0�ก.������ก���%#,$���!������ �b   
K$��`,����������!������ �bK$���V #,$ก��
��	
��K)$
�(�����%�����ก��&��[�����ก.��	
$�+� 
����[�ก��0�ก.����K$%
K#K$����ก
��	
��&�ก����������	
$�+�  
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1.5  �'+�,�	��'�ก	 #$ก%	 

ก��0�ก.�������
U��0�ก.�ก���[����ก��$,���[�����ก.�#�����ก
��	
�� &��	
�
�0��          
�
$[��������&�)��������	
�	���%"	) �	����[�ก��0�ก.���ก
$ก�����U��
�
���T�.�"��I���"	)�ก,
������กX������!
�����������$�+����
$ก���#,�����
�0#�$	������
�(�K$�                      
��ก��#�0��#�b����[�����ก.�K$�0�� 
�J�$��%���K)$�`�&�)
�����%%&�$���
����[������ก$%
ก��0�ก.� �[�����
K)�&� ���& )&�ก����
�����b��K)$��-����K)$
��$����������ก)"K#,$"� 

 
1.6  � �./0�!����	,�1	2�3,4 �� 

1. �[�&�)���%�����%%ก��	[�
����	
$�+� ���ก���ก�����!�K$��`,����&��	
$�+�               
���K$%
K#���!�K$���!��� �&�ก����%�̀)K)$�`�K,�����
ก
���ก�%�	
 

2. �[�&�)���%����������� ����
����� ��#�-������b �����ก.��K$�ก��$,�����            
ก��
K
���[�����ก.�#�����ก
��	
�� 

3. �[�&�)���%������ก
ก�qb���
�J�$�"K&�ก��$,�����
K
���[�����ก.� &��	
$�+���U�K$�
���
�0"�����&�#,�����
�0 

4. 
���������&�ก���ก)"K���%��-�กX���� ��
%
�% #�$	��ก���*�%�#�&�ก��$,��              
�[�����ก.����ก��
K
���[�����ก.��	
$�+�
�J�$&�)�$	��)$�ก�%���ก��ก� 
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����� 2 

����',�ก��/�ก��ก	 ��	���ก	 �1	���	5'5	ก%	6��,��	�	�	
���ก��7,�8/ 

 
&�ก��0�ก.�
�J�$�ก���[����ก��$,���[�����ก.�&��	
$�+�#�����ก
��	
����U�    

�[�
�����#)$�0�ก.���#�V����ก��
��-ก���
�0�$���% ���กกX����#,�����
�0������ก
กX����"����%�`,ก��"� ��U��
U
�J�$&�)��������
�����b���
��
�%
�
�%ก������K)$��-�"	)�,�             
ก���[����ก��$,���[�����ก.�&��	
$�+��	�
��	
��&�กX����"���
���ก
ก�qb�
���$%��-�
��ก
�
���$ ����$	��)$�ก�%��#�V����ก���J$"�, ���กX����"���
K)$%ก��,$�&�
���ก
ก�qb
�J�$�	��ก�,��$�,��"�  
 
2.1  
	� (	��	ก�6�ก	 5'2	 9	�,� 

 2.1.1 �*�++���ก��,�	)�����!���-.� � �.0. 1948 (Universal Declaration of Human Rights 
1948)  
  $��bก������� � �#�"	)���ก�0�*�++���ก��,�	)�����!���-.� � (Universal 
Declaration of Human Rights 1948) 
�J�$����
� 10 !������ �.0. 1948 
�J�$
���
��J�$�������	����

�#�����b�,��ก��K$����
�0��� �กK$�$��bก������� � �#��
����-)���$����!���-.� �&�)

ก�	��$�,��������� ���
�J�$& )
�����#�V��ก����[����%%��	����
�0��� �ก�
����[�"�& )
���
�������*�%�#�&�)
ก�	��T��&����
�0K$�#�5 $�,��"�ก(	
&�������กกX��������,�����
�0
�*�++���ก��,�	)�����!���-.� � �.0. 1948 "�,& ,K)$#ก������,�����
�0���"�,ก,$���!ก��

���กX�����ก,���
�0��� �ก����� � �#� �#,
���
�
��K)$��������������-)���$����!�
��-.� ��ก,%��	����
�0#,��_ 
�,���U� ��U��
U
�J�$�	)��
�#-�� 2 ���ก�� 

���ก����ก 
�J�$���������ก��!
ก����	�[��*�++�s��
�(�"	)�,��*�++�s"�,"	)
	[�
���ก����	�[�#���%%����"�K$���!���++�ก�,���J$ &�ก����	�[���U������ � �#�"	)�$%&�)
���ก���ก�����!���-.� �"�	[�
���ก����	�[��,���*�++�s����[���
��$�ก,���  �
�J�$
����������#���%�$��	�"�,"	)�
ก��
���� ����� &�)��#��%���������
%
���#,���ก��&	6 

                                                           

5  ก-��� ����� ก (2543). ���������������	������. ��)� 3. 
6  ก-��� ����� K (2538). �	���ก��������������. ��)� 56. 
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���ก���
��$� 
�J�$���������กK)$����&��[�$����T%�K$��*�++�7 ��
�(�"	)�,�
���  ������ � �#��-,�&�)�*�++�s �
U
�����#�V���,��ก��K$�%��	���V��� �ก
�,���U����
"�,"	)ก�,�������V��� �ก��V&	��V������	�
i��� 
����& )�[��,� Z��#�V���,��ก����,������[�
�(�
�[����%%��	���� � ������� � �#���U�����] ��U������
ก
�
����
���& )����[���V%�����
�0
#,��_ �	�#���,����%�++�#�กX����T��&�
�,��
��[�
��� 
�J�$&�)�$	��)$�ก�%K)$����&��*�++�s
$
ก	)��8  

�[����%���
�0"����U�"	)�,�����#���%�$��*�++���ก��,�	)�����!���-.� �            
��#�U��#,#)���������)�,��*�++�s 	��ก�,����"�,"	)�
��ก.��
���K)$#ก������,�����
�0

��J$�ก�%��!���++� $�-��++� ��J$ก#�ก�����,�����
�0 
����"�,ก,$&�)
ก�	���!ก��
#�����ก
กX��������,�����
�0�ก,%��	���V��U������
��,�����#���%�$�&�)���ก�0& ) $
ก��U�"�,�
ก��
��)��ก�"ก&�ก���*�%�#�#��K$���V��� �ก�
��,�����#���%�$����"�,"	)��)����!
�*�%�#�ก��
�
ก��
��
��	���!���-.� �&����
�0&	���
�0�����
$�"�)9 �#,���
�0"��ก("	)�������*�%�#�#��
���กก���
�ก[���	"�)&��*�++����	�#�$	10  

�*�++���ก��,�	)�����!���-.� �"	)%�++�#�������กก����������	
$�+��	�
��	
��
"�)&�K)$ 10 ���K)$ 11 (1) 	���
U 

K)$ 10 %�++�#��,� Z�-ก���
���!��	�
��$T��
#(��
��	�
��$T��&�$���
���"	)��%ก��
��������
�
���!������
��	
����ก0���
�$�������
�
���!���&�ก��ก[���	���!������)��
�K$�
#� ���ก��ก��ก���[���	$� +�&	_ �
�#��`กก�,����]11  

                                                           

7  �[�����TK$��*�++���ก��,�	)�����!���-.� � ก�,��"�)�,� Z���  �������ก�0�,��*�++���ก��,�
	)�����!���-.� ��
U
�����#�V���,��ก����,������[�
�(��[����%%��	���� � ������� � �#���U����� 
(Common standard of achievement for all people and all nations) 
�J�$�-	�-,�������������
��,�
$ก ��-ก��
���$��bก��K$�������-ก$��bก�� �	�ก���[���ก����*�++��
U
���
�J$���#�b ��%�ก%���������	)��ก���$����
&�)ก��0�ก.�&�$���
����,�
����ก��
�������!����
��
T��
��,��
U ���	)����#�V��$��ก)����)���U�&����
�0
���&�����,�����
�0 &�$���
���&�)�
ก���$���%��%�J$���ก���*�%�#�#���	���ก����$�,��
������������  
��U�%��	���� � �K$���V��� �ก	)��ก��
$� ���&�%��	���� � ���,�	���	��
�$�̀,T��&#)$[����K$���V
��� �ก��U�_.] 

8  ก-��� ����� K 
�,�
	��. ��)� 57. 
9  ก-��� ����� ก 
�,�
	��. ��)� 28. 
10  ���,�
	��. ��)� 5-6. 
11  Article 10 ZEveryone is entitled in full equality to a fair and public hearing by an independent and 

impartial tribunal, in the determination of his rights and obligations and of any criminal charge against him.] 
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K)$ 11 %�++�#��,� Z�-ก���
��`กก�,�����,�ก���[�������	���$�+� �
���!��
���"	)��% 
ก�������.V��"�)ก,$��,�%���-�!�a��ก�,������`��b"	)�,��
������	#��กX����&�ก���������

��	
�� I���#�"	)��%���ก���ก��%��	��
��[�
����[����%ก��#,$�`)�	
]12  

��ก%�%�++�#�	��ก�,����
�(�"	)�,��*�++���ก��,�	)�����!���-.� � K)$10 ���             
K)$ 11 (1) ก[���	&�)�̀)�`กก�,����&��	
$�+��
���!�"	)��%ก����������	�
��	
����ก0���
�
���
$�������
�
���!���
�J�$���`��b����%���-�!�aK$�#�
$� �,��ก����������	
�	���%I���
���
K)$�ก
�)�K$�ก����������	�
��	
����U� %�%�++�#�K$��*�++���ก��,�	)�����!���-.� �           
��U� 30 K)$ "�,"	)ก[���	K)$�ก
�)�&�)0���������������	
$�+��	�"�,
��	
����J$�	���%
$�"�) 
��U��
U
���
�����*�++�sก[���	
i������กก���[���+_ K$����!���-.� ��
����
�0��� �ก          
����[�"�
���������ก���*�%�#� �,��K)$�ก
�)�K$��#,�����กก����U���&�)���
�0��� �ก               
#,���[�"�ก[���	&�กX����T��&�K$����
�0#�
$�"	)#������
��������������[�
���           
K$�����ก���b�
��#ก#,��ก��&��#,�����
�0  

$�,��"�ก(	
&�ก����	���������กX����$�+������!
�����������$�+��	�$��bก��
����� � �#��
�ก�-�%�
ก
�� ���
�0c��������b 
�J�$�j�-�!0�ก��  2501 (�.0. 1958) I����

�J�$�              
ก����������	�
��	
�����K)$�ก
�)�K$�ก����������	�
��	
��
������K)$�����K$� ก����� -���U� 
�
���� -�"	)&�)������	
�(����&�)K)$
��$���&����K)$	��ก�,�� �	���-�����"	)�,� Z
������ก
K$�ก����������
��,���#)$�ก���[�ก���	�
��	
�� ��U��
U
�J�$�
����[�&�)��� � �"	)���%����
���"�
K$�ก������������ก�����������U�
���"��	�K����$�	 
�J�$��
U���
������!�K$���-.�b �#,$�,��"�ก(	
 
&�%��ก��
ก(�
�����[�
�����#)$��[�ก���������ก���	�"�,
��	
�� 
 ,�&�ก��
�
�
ก
���ก�%����
��$	T��K$����
�0 �#� ก���-)���$��h$�ก��0
�!���K$���� � � ก���-)���$��h$�ก��
������� �bK$��[�
��
$�]13  

��กK)$��-�K)��#)��,$���	�&�)
�(��,� ��)$��b����� � �#���"�,"	)ก[���	K)$�ก
�)�
K$�ก����������	
$�+��	�
��	
��"�)&��*�++���ก��,�	)�����!���-.� � �.0. 1948                    
�#,$��bก������� � �#�ก("�,"	)�*�
�!ก���
K)$�ก
�)�	��ก�,�� 	)��
�#-�
U���"	)��	&�)�
ก��

��$���������ก����������	
$�+��	���%
$�"�)&�ก���������j 2501 
�J�$&�)���
�0#,��_ 

                                                           

12  Article 11 (1) ZEveryone charged with a penal offence has the right to be presumed innocent until 
proved guilty according to law in a public trial at which he has had all the guarantees necessary for his 
defense.] 

13  $-��� ��
0.. (2503, 
�.���). Zก���-)���$����!���-.� �$��
ก
���ก�%กX����$�+������!
�������
����$�+�.] �� ���, 7 (4). ��)� 418-424. 
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"	)�[�"��*�%�#� ก�,���J$ ��ก�
ก��
�
�
ก
���ก�%������$	T��K$����
�0 ก���-)���$��h$�ก��
0
�!���$��	
K$���� � � ก���-)���$������ �b�̀)
�
����&��	
 ��J$�-)���$�
��� � ���                
ก���-)���$��h$�ก��������� �bK$��[�
��ก��

��,��
U�J$
���
�#-�[�
����
����
�0�̀)
K)��,��ก��
��� -����ก[���	&�)�
ก����������	
$�+��	�"�,
��	
����J$�	���%14 

2.1.2  ก#�ก�����,�����
�0�,�	)�����!���
�J$� ������!����ก��
�J$� �.0. 1966 
(International Covenant on Civil and Political Rights, 1966)  

ก#�ก�����,�����
�0�,�	)�����!���
�J$�������!����ก��
�J$��`ก��	�[�K�U�15 
�J�$&�)
���กก��K$��*�++���ก��,�	)�����!���-.� � �.0. 194816 &��,���
�
ก
���ก�%���!�K$���
�J$�
������!����ก��
�J$� �
���̀ก������กX��������,�����
�0�ก,��V%��T��
&���ก.��                       

K$�K)$#ก������,�����
�0 ��U��
U�	�"	)��	&�)�
��%%#����$%�	�$��bก������� � �#��,�             

"	)�
ก���*�%�#�#��ก#�ก�s ��J$��
��	ก#�ก�s ��J$"�, �����U��
��!
ก��	[�
���ก��
�J�$�
ก��ก�,����
�,���VT��
"	)��
��	���!�
��
T���
�"	)�
ก����%�$���J$�-)���$�"�)&�ก#�ก�s	��ก�,��17 

�[����%ก��
K)�
���T��
��� �กก#�ก�s K$����
�0"����U� 
������กก���
������V��#�

"	)�
�#�
�J�$����
� 10 ก������ �.0. 2535 �,����
�0"��
K)�#ก����
K)�
���T��
ก#�ก�s ���                 

&�)�#,�#�U����ก���ก�� -	�����K�U����ก$%	)���̀)�����ก��,�������U�T����V���T��
$ก � 


�J�$��������,�ก��
K)��,��
���T��
ก#�ก�s  	��ก�,���
��#,$���
�0"��$�,��"�%)��  #,$��
���ก���ก�����������)�
�(��,���%%กX����#�$	��ก��%��ก���-#�!���K$����
�0"��
�������$���%���!ก��
#��กX����"	)�	�"�,#)$����ก�0& )กX����&��,��J$�ก)"K�ก
��ก
กX����
	�� �����U�"�,#)$����%K)$����$�,�������$�,��&	ก������ก��#,�����
�0���������)�

�(�	)�����"	)
��$�����V��#�

�J�$�������  �����V��#�
���������)�
�(� $%#����U�                

��&��
��-	���
�0"��"	)
K)�
���T��
��� �กก#�ก�����,�����
�0�,�	)�����!���
�J$�������!�

                                                           

14  ��
+�T��b $-%�����	�a. (2549). ก����&��'����(�)�*�� 	+. ��)� 44. 
15  ���  �&�+,����� � �#�"	)��%�$�ก#�ก�����,�����
�0�,�	)�����!���
�J$�������!����ก��
�J$�


�J�$����
� 16 !������.  
16  �����[���+K$��*�++���ก��,�	)�����!���-.� ��[���������%K)$��U��������[���ก���!�

$$ก
��� 2 ���
T�&�+,_ �J$ ���!�K$���
�J$�������!����ก��
�J$� (Civil and Political Rights). ���!����

0�.Vก�� ����������o�!��� (Economic, Social and Cultural Rights). $)�����&� �-�0�ก	�a ��K���!�a��o�ก-� ���
���. (2547). ก,�����-��ก����-���(������. �/���0����ก��+��ก������������1��2�(�� -(�ก	+� 	ก�����3	4�
�54�6��. ��	��ก�'�����2��
��/������	4��	6�����7).�2����(�'�&	ก���� (������ก����&	�). ��)� 6. 

17  ก-��� ����� K 
�,�
	��. ��)� 112. 
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���ก��
�J$��	�ก��T�����-��#�  (Accession) ����
��#��กX����#�U��#,����
�  29 �ก����               

�.0. 2540 
���#)���18 ��U��
U�	�"�,"	)#�U�K)$�����#,$�,��&	  
	����U����
�0"�����#)$�	[�
���ก��
�J�$$�-��#�#��ก#�ก�s	��ก�,����U����	)��                

��#�%�++�#�%��������#-��ก�� 
�J�$&�)%�%�++�#�#,��_K$�ก#�ก�s "	)�`ก�[�"��*�%�#�$�,���

������!�T������$	��)$�ก�%
�#�����bK$�ก#�ก�s&�)"	)��ก�
��-	19  

���กก����������	
$�+��	�
��	
�����K)$�ก
�)�K$����กก��	��ก�,��"	)�`ก%�++�#�
"�)&�ก#�ก�s K)$ 14 ������ก�����,� Z%-�����U�����,$�
��$T��ก��&�ก���������K$�0�����
���#-��ก�� &�ก����������	
$�+�I���#�#)$����,�ก���[���	 ��J$ก����������	

ก
���ก�%���!�
�����)��
�K$�#� %-����-ก���,$��
���!�"	)��%ก���������$�,��
��	
�����
���!����	����
#-��ก��I�����	#�U�K�U�#��กX����  �
$[����  �
����
���$����  ���
���ก����J�$��� ����
��!��� �$���`ก�)��
K)�cd�ก����������	
��U���	 ��J$%���,��ก(	)��
�#-�����0
�!���              

������%
�
�%�)$�K$���� � � ��J$����������K$� �#�&��������� �!��"#� ��J$
�J�$����
�[�
���
ก
���ก�%�,��"	)
�
�&�
�J�$� 
��#�,��#��K$��`,ก��
 ��J$&��T��ก���b��
0.I���0��
�(��,�
�[�
���$�,������ 
�J�$ก����������	�
��	
����U�$��
�J�$�
�
�#,$����� �b��,������-#�!��� �#,                 
�[�����ก.�&��	
$�+� ��J$�[�����ก.���J$�[������i��K)$�����&��	
$J��#)$�
��	
�� 
�)��#,�[�
���

�J�$����� �bK$�
	(ก���
��� � ��J$
���ก��%���������
ก
���	)��K)$�����K$��`,����&�
�J�$�
ก��
����̀)�ก��$�
	(ก]20 

��ก%�%�++�#�K)$ 14 ������ก��
�(�"	)�,� �
ก��%�++�#��	� �	
���,��	����ก��)� 

ก����������	
$�+���#)$�ก���[��	�
��	
�� I������������,� ��!��� ��
���� $%!����
���

                                                           

18  ก-��� ����� � (2548). ก��+�����ก��+��ก����������. ��)� 276. 
19  ก-��� ����� ก 
�,�
	��. ��)� 8. 
20  Article 14 of International Covenant on civil and Political Rights 1966 provide that ; 
 Z1. All persons shall be equal before the courts and tribunals. In the determination of any criminal 

charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public 
hearing by a competent, independent and impartial tribunal established by law. The press and the public may be 
excluded from all or part of a trial for reasons of morals, public order (order public) or national security in a 
democratic society, or when the interest of the private lives of the parties so requires, or to the extent strictly 
necessary in the opinion of the court in special circumstances where publicity would prejudice the interests of 
the justice : but any judgment rendered in a criminal case or in suit at law shall be made public expect where the 
interest of juvenile persons otherwise require or the proceedings concern matrimonial disputes or the 
guardianship of children.] 
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K)�cd�ก��������� ��J$������#�	#��ก�����������ก�J�$��� �"	) �#,&�K��
	
��ก��ก#�ก�s
�$���%ก����������
�"�,
��	
����J$�	���%��U���	��J$�#,%���,��&�ก��
	��#,$"��
U21  

1)  
�J�$�

�#-�����0
�!��� ������%
�
�%�)$�K$���� � � ��J$����������K$�
 �#�&��������� �!��"#� 

2)  
�J�$�
�����[�
���
ก
���ก�%�,��"	)
�
�&�
�J�$� 
��#�,��#��K$��`,ก��
 
3)  &��T��ก���b��
0.I���0��
�(��,��[�
���$�,������ 
�J�$ก����������	�
��	
����U�

$��
���ก��
�J�$�
�
�#,$����� �b��,������-#�!��� 
�$ก��ก�
Uก#�ก�s K)$ 14 ������ก���"	)ก[���	#,$"��,�"�,�,�ก����������	
$�+�            

��"	)ก���[��	�
��	
�� ��J$�	���%ก(#�� �#,�[�����ก.�&��	
	��ก�,����#)$�ก���[��	�
��	
��

�)��#,
���ก��
 	��#,$"��
U  

1)  
�J�$�
�����[�
���
�J�$����� �bK$�
	(ก��
��� � 
2)  
�J�$
���ก��%���������
ก
���	)��K)$�����K$��`,����&�
�J�$�ก��
����̀)�ก��$�
	(ก 
$�,��"�ก(	
 �
K)$���
ก#�,�ก����������	
$�+��	���%#��ก#�ก�s K)$ 14 ������ก

"�,"	)��%-����̀)�
���!�K$&�)�
ก����������	���%
$�"�) ��U��
U
�J�$���กก#�ก�s ��U� 53 K)$ก[���	

i���ก�$%ก�)��_ 
ก
���ก�%���!���
�J$�������!����ก��
�J$� �,��
�J�$�"K��J$�����
$
�	$J��_ 

K$�ก#�ก�s �#,��K)$��U�
���T�����)��
�K$����
�0T��
��� �ก�
����[�"�%�++�#�&�) �	
��&�
กX����T��&�K$�#�  

2.1.3  $�-��++�
�J�$�-)���$����!���-.� ����
��
T��K�U��JU�V����,��T��-��� �.0. 1950 

(Convention for the Protection of Human Rights and Fundamental Freedom 1950)  
$�-��++�
�J�$�-)���$����!���-.� ����
��
T��K�U��JU�V����,��-��� �.0. 1950 ��J$

�
��̀)��กก��&����$�-��++��,�	)�����!���-.� ���,��-��� (European Convention on Human 
Rights) 
���$�-��++��
��T��-��� (Council of Europe) ��	�[�K�U���ก�����	�
�#)$�ก���[����กก��
&��*�++���ก��,�	)�����!���-.� ����*�%�#�&�)�
������!�T��T��&�%��	���V�
�
������ �ก#�22 

��U��
U��
�(�"	)��กก���
��[�����TK$�$�-��++��
U"	)$)������*�++���ก��,�	)�����!���-.� �  

�.0. 1948 "�)
���$��	�%��ก�	��[�����,��*�++�s �
U�
�-	�-,�����
�J�$���ก���	���ก����                      

�
������!�T��I���ก���$���%�����ก.�"�)I������!�#,��_ �
���%-"�)���
�J�$&�)�T��-���"	)%���-���

                                                           

21  �-�0�ก	�a ��K���!�a��o�ก-� ������. ��)�
	��. 
22  ก-��� ����� ก 
�,�
	��. ��)� 49-50 
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ก���,���J$ก������,�����
�0��� �ก �T��-������"	)	[�
���ก��![�������[�&�)�����ก.b��I���
���!���-.� ����
��
T��K�U��JU�V��23 

��%#�U��#,$�-��++��
U�
��%����%& )
�J�$����
� 3 ก������ �.0. 1953 
���#)���$�-��++�
	��ก�,��ก(
���#��$�,���
�	
K$�ก�����#��ก�� 
�J�$�[����กก���-)���$����!���-.� �#���*�++�
��ก��,�	)�����!���-.� ���	[�
���ก��&�)�
���������24 	����U�&�
���#,$��$�-��++��,�	)�����!�
��-.� ���,��-������"	)ก���
�����,�%%�
��[�&�)��U�$��bก�����,�����
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�0#,��_ 
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$�-��++��,�	)�����!���-.� ���,��-���"	)%�++�#��-)���$����!�K$�%-���"�)����
���ก�� I���&��,��K$�ก���-)���$����!��
���"	)��%ก����������
�
���!�������	�
��	
����U�          
"	)%�++�#�"�)&� K)$ 6 ������ก �����,� Zก����������	

ก
���ก�%���!������)��
���
�J$���J$         

K)$ก�,����&����$�+�&	_ I���#�#)$����,�ก���[���	 %-����-ก���,$��
���!��
���"	)��%ก��
�������$�,��
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�����
���!���T��&�
���$��������	����#-��ก��I�����	#�U�K�U�#��
กX����I����
����$�����������
���ก��� �[�����ก.���#)$�$,���	�
��	
�� �#,�J�$��� ����
��!��� �$���`ก�)��
K)�cd�ก����������	
��U���	��J$%���,�� 
�J�$����� �b��,�0
�!���
������%
�
�%�)$�K$���� � � ��J$
�J�$�-)���$� 
��#�,��#��K$��`,ก��
 ��J$&��T��ก���b
��
0.I���0��
�(��,��
�����[�
���$�,������
�J�$ก����������	�
��	
����U�$��
���ก��
�J�$�
�
�            

#,$����� �b��,������-#�!���]25 I�����ก%�%�++�#�	��ก�,����
�(�"	)�,��
ก����%�$����กก��
��������	�
��	
�� �#,$�,��"�ก(#��$���$�&�)�
ก����������	
�	�"�,
��	
����J$�	���%
��U���	 ��J$�#,%���,��&�ก��
�

�#-	��#,$"��
U  

1)  
�J�$����� �b��,�0
�!��� ������%
�
�%�)$�K$���� � � ��J$����������K$�
 �#�&��������� �!��"#� 

2)  
�J�$����� �b&�ก���-)���$�
	(ก���
��� � 
3)  
�J�$�-)���$� 
��#�,��#��K$��`,ก��
 
4)  &��T��ก���b��
0.I���0��
�(��,��[�
���$�,������
�J�$ก����������	�
��	
����U�

$��
��� ก��
�J�$�
�
�#,$����� �b��,������-#�!��� 

                                                           

23  ���,�
	��. ��)� 54-55 
24  ก-��� ����� � 
�,�
	��. ��)� 258. 
25  Article 6 p Right to fair trial. 
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ก���%,���ก$[���� I����$���%�,�ก��%��ก���-#�!���
���$[�����
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����            
�
�
�����กก��#,$#)��ก����������	
�	���%K$�0��%��0��&�����ก,$� 
 ,� 0�� Star Chamber 
K$�$��กn. ��J$&�T���JU��-���ก,$�ก���*���#�K$�f����
0����&����
�0$J�� ก����������	�
����
������J%
�J�$���ก
�#-ก���b
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26  Walther J. HABSCHEID. (1981). Droit Judiciaire Prive Suisse. pp. 371-378.  
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��
K$�

                                                           

122  Attorney p General v Leveller Magazine Ltd. (2002), Retrieved Febuary 10, 2012, from 
www.swarb.co.uk/c/h/1979 attengen_leveller.html 

123  ��##� #��0T����b. (2501). ZK)$���
ก#&���%%กX����$
���ก��.] �� ���, 5 (6). ��)� 374-375. 
124  ����b &���+ ������ K 
�,�
	��. ��)� 21-22. 
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125  Peter W.Lewis. (1979). Criminal Procedure : The Supreme CourtNs View-Cases. p. 537. 
126  Ibid.  
127  Sixth Amendment ZIn all criminal prosecutions, the accused shall enjoy the right to a speedy and 

public trial, by an impartial jury of the State and district wherein the crime shall have been committed...] 
128  First Amendment ZCongress shall make no law respecting an establishment of religion, or 

prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the 
people peaceably to assemble, and to petition the Government for a redress of grievances.] 

129  ���� ��" �. 
�,�
	��. ��)� 77. 
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130  ������b n�!���0 K (2534, ���-����). Z�����������K$%
K#K$����!��
���"	)��%ก����������	�

��	
��]. +�+	'e���
, 2 (47). ��)� 90-91. 

131  ��
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	��. ��)� 63. 
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���� ��J$�J%����fg��#�"�,"	) 0���
U�̀ก�ก
��ก�	���V�T�#��กX�����ก
��ก&��j �.0. 1641. $)�����&� 
!������b ก�����
 
�� K (2529). ��++ก,����(	�กG�. ��)� 87-88. 

133  Peter W.Lewis. Op.cit. p. 539. 
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134   Chicaho- Kent College of Law. (2002, 12 March). IRVIN V. DOWD. Retrieved Febuary 5, 2012, 
from htpp:// www. oyez.org/cases/19701979/1978/1978_77_1301  

135  Chicaho - Kent College of Law. (2002, 12 March). Rideau v. Louisina. Retrieved Febuary 5, 
2012, from htpp ://www.oyez.org/cases/1960-1969/1962/1962_630 

136  Emily Paffect. (2010). Estest v. Texas. Retrieved March 9, 2012, from   
http://comlaw1.wordpress.com   

137  Emily Paffect. (2010, 19 Apirl). Sheppard v Maxwell. Retrieved March 9, 2012, from 
http://comlaw1.wordpress.com   

138  ����� ���!-��. (�.�.�.). ��!
�����������&�����V$
���ก�. �J%�)�
�J�$ 25 �n.T��� 2554, ��ก
http://www.library.coj.go.th/indexarticle2 

139  Richmond Newspapers, Inc. v. Virginia. (1980). Retrieved March 9, 2012, from 
http://www.answers.com/topic/richmond-newspapers-inc-v-virginia 
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140  ������b n�!���0. 
�,�
	��. ��)� 90-91. 
141  ���� ��0�
�����b ก (2521, �������). Zก������.ก������ก.b������b��J$#� �0��V����
��	

$[����0��&�����V$
���ก�. ������(	�ก��, 1 (8). ��)� 20. 
142  Ernest D.Giglio. (1982). ZFree Press- Fair Trial in Brirtish and America]. Journal of Criminal 

Justice.Vol 10. pp. 343-344. $)�����&� ������b n�!���0. (2535, �n0��ก��� p !������). Zก���ก)"K�d+��
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143  Livingston Hall and Yale Kamisar. (1966). Modern Criminal Procedure. p. 626. 
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�����	���กก���,�ก���,���$	T����J$
�
��ก����������	
$�+�&��������- ��J$�����0�b"�,$��
ก���[�"	)144 �#,$���
K)$�ก
�)�%��ก��
 #��$�,��
 ,� &�%������V (
 ,� 0������V�$ ��#��         
$��%��� c�$��	)�����������	) �
ก��$�-+�#&�)�,���$	T����J$
�
��&�ก����������	
&�0��"	) 
�	�
i���0��K$�����Vc�$$��	)����ก�%���%
��� Z���c�$��	)�] (Florida Plan) 
�J�$$�-+�#&�)
�,���$	ก���������"	) ��)�,��[�
������	�)��ก(#��145 

3.1.2  K)$�ก
�)����กก���������$�+��	�
��	
��146  
&�����V$
���ก� ก����������	
$�+��	���% (Closed Trial) ������
ก�	K�U�"	)
�J�$

�[�
��������!��
���"	)��%ก����������	�
��	
��#���
���%�$�"�)&�%�%�++�#���V!����̀+�ก)"K

����
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�
 �[��)$�K$&�)�
ก���������
���ก����% $�,��"�ก(	
&�ก��������!�K$��[�
���
U��ก"�,& ,
���ก��

�
��[�
���
�[��)$�K$&�)�������
���ก����%
$��	�#�� ก("�,�J$�,�
���ก���
��[�
�����)$�K$&�)
���������% $�����[�&�)0��#)$�$�-+�#&�)�
ก�����������%#���[��)$�K$K$��[�
��147 

�����)�,��[�
����������!��
���"	)��%ก����������	�
��	
�� �	�ก���)$�K$&�)0��
��������	
$�+�
���ก����% ก("�,"	)���������,�0��#)$�����&�)�
ก����������	
$�+��	���%
#���
��[�
��K$�-กก��
 
�J�$���ก$[����&�ก�������,����������	
$�+��	���%��J$"�,��U�
���
	-������K$�0�� �	�ก��& )	-������K$�0��#)$� ����U[����ก����,������� �b�
��[�
����"	)��%           
��กก����������	
��% �J$���!��
���"	)��%ก����������	
�	�
�
���!���ก�%������� �bK$�
��!��� �����J�$��� �&�ก��
��$�����%�̀)K,�������กก��������� 


�J�$������� �bK$��[�
���
�"	)��กก����������	
$�+��	���%��U��
��กก�,� ก�,���J$ 
&��T��ก���b��
0. (Extraordinary Circumstance) ���
�(�"	)�,�ก��
��$���ก����%�̀)K,�����
ก����������	
$�+�K$���!��� �����J�$��� �ก,$&�)
ก�	$�#���� � (Prejudicial Publicity) 
$���[�&�)
���$��#���#,$���!�K$��[�
���
���"	)��%ก����������	
�	�
�
���!���0��ก($���
�[�����
&�)�
ก����������	
$�+��	���%"	) �	�
i���ก����������	
&� �U�"#,����`�ch$� I������ก���
$��ก��fg��
	
����
����̀)
��$�����	��������กV��#,$0�� ก��
��$K,��K$��J�$��� �ก(
�,�ก�%

���ก��
��$K,��ก���J%�������กV��K$����ก���$��ก��	)��
	
���	��[�
��"�,�
�$ก��

                                                           

144  ����������!���K$�#-��ก����,�
�#�%��q�#��T� (A.B.A Code of Judicial Conduct), K)$ 3 (7). 
145  ����� ���!��, ������-K %-+
	  ���ก�#���T��b $�#��
������b. (2529, �ก���� p ก-�T����!b) 

Z��ก��กX��������"�.] �� ���, 25 (1). ��)� 116-117.  
146  ��
+�T��b $-%�����	�a. 
�,�
	��. ��)� 65-70. 
147  Geore Gulick. American Jurisprudence (Vol.21 A.). (1981). p. 44. 
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ก
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#��$�,��K$�ก��& )	-������0��&�ก���������$�-+�#&�)�
ก����������	
$�+��	���% 

 ,� &��	
 Gannett Co.,Inc. v. De Pasquale149 0���`�����V$
���ก�"	)����������������� �b�
�
�[�
��"	)��%��กก�����������% �J$���!�K$��[�
���
���"	)��%ก����������	�
�
���!���ก�%
������� �bK$���!��� �����J�$��� �&�ก��
��$�����%�̀)K,������	� ก����������	
�	�

��	
�� ���
���ก��
�
�0��
�(��,������ �bK$��[�
���
���"	)��กก�����������%��U��
�U[����ก
��กก�,� 
�����

�#-��$��������
���	�&�)
�(��,�ก��
��$K,�������%�̀)K,�����ก���������
�	
$�+�K$���!��� �����J�$��� �$��ก,$&�)
ก�	$�#�#,$�[�
��"	) 	����U�&��	
 Gannett 0�����
&�)	[�
���ก��"#,����`�ch$�
���ก����%#���[��)$�K$K$��[�
�� ��!��� �����J�$��� �"�,$��
$)�����!�#��%�%�++�#���V!����̀+�ก)"K
����
#��i%�%�
� 6 
�J�$�)$�K$&�)0��
��	
��ก���������
&�ก��

 ,��
U"	) 

&��	
 Waller v. Georgia150 0���`�����V$
���ก����"	)�[�����
�#-"�)�)���[�����ก.�

�J�$��	�������ก
ก�qbK$�ก����������	
$�+��	���%	���
U �J$  

1)  �`,����fg���
�#)$�ก��&�)�
ก����������	
�	���%#)$���	�&�)
�(����������� �b
�
��[���+ก�,���U�ก(�J$&�
�J�$�K$�ก���
$�#� 

2)  ก����������	
�	���%#)$�"�,
ก��"�ก�,������[�
���
�J�$�h$�ก��������� �b��U� 
3)  0���
���������	
#)$��[�����������
�������
���&�)�
ก��%����������%%��% 
4)  0��#)$��[��[������i���
�
������
�J�$���%��-�ก�����������%��U� 
�$ก��ก�
U&��	
 PresspEnterprise Co v. Superior Court of California, Riverside County151 

0��"	)������ก�,�
�J�$�
K)$K�	��)��,�����
ก����������	
$�+��	���%��J$"�,��U� ก,$��
�0�����

�[�����"�&���0���&	 0��#)$���
�����bก,$� 
                                                           

148  ������b n�!���0. 
�,�
	��. ��)� 79-80. 
149  Chicaho-Kent College of Law. (2012, 12 March). Gannett Co.,Inc. v. De Pasquale Retrieved 

February 5, 2012, from htpp://www.oyez.org/cases/19701979/1978/1978_77_1301 
150  Chicaho- Kent College of Law. (2012, 12 March). Waller v. Georgia. Retrieved February 5, 2012 

from htpp://www.oyez.org/cases/1980-1989/1983/1983_83_321 
151  Pressp Enterprise Co v. Superior Court of California, Riverside County. Retrieved March 13, 

2012, from htpp://www.revolutionary y war y and y beyond.com/sixth y amendment y court y cases y public- 
trial y clause.html#ixzz10y30XWrs 
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1)  ก����������	
�	���%��U��
�����[�
���
�J�$�-)���$�������� �b�
��[�
���$�,������ 
(Compelling Interest) ��J$"�, 

2)  ก��$$ก�[�����"	)ก���[�"��	���������	�����
�J�$&�)%���-I���������� �b��U�
��J$"�,  

&�ก������$�-+�#��J$"�,$�-+�#&�)�
ก����������	���% ��ก0�����������)�
�(��,�
������� �b�
��[�
��"	)��%��ก�����������%�
�U[����ก��กก�,� 0��ก(����������&�)	[�
���ก��
��������	

���ก����%"	) �#,&����ก��%ก����ก0�����������)�
�(��,������ �bK$���!��� �
 ��
�U[����ก��กก�,� ���ก���
�����������	
$�+��	���%��U�"�,"	)ก,$&�)
ก�	����� �b&	_ �ก,#��
�[�
��
�� 0��$���*�
�!���&�)	[�
����	
$�+��	�
��	
��#,$"�152  

&�ก��
�
�0��$���
�[�����&�)�
ก����������	
$�+��	���%
�
��%���,��K$��	
 (Partial 
Closure) �
K)$���
ก#�,�����
K)���	K$�0��&�ก��$$$ก�[�����
�J�$�	��ก�,�����
�)$�ก�,�ก��
�
�
0������&�)�
ก����������	
��%#�$	��U��	
 ก�,���J$0����& )
i��� Z
�#-��$��
��������[���+] 
(Substantial Reason) ��
���#����������,��������&�)�
ก�����������%
i���%���,��K$��	

��J$"�, I���ก(#,��ก�%ก��
�
�0��$���
�[�����&�)���������%#�$	��U��	
I���& ) Z
�#-���
��[�
���$�,������] 
(Compelling Reason) ��
���#�� 
U��	ก��$$ก�[�����	��ก�,��153 #��$�,��
 ,� �	
 U.S. v. Sherlock154 
& )ก���-)���$�
��J�$�
�
����̀)
���b&��	
������K,�KJ�ก���[� [�
����ก����%$% U[������#&����
����$�	$�	���&�
���
�#-��$��
��������[���+ (Substantial Reason) 

&�ก��ก��"�,&�)+�#��
��)$�K$��[�
��
K)�cd�ก���������&�%���,��K$��	
��J$&��	

����,�� Douglas v. Wainwright155 & )&�ก���-)���$�
��J�$�
��`กK,�KJ���กก��	̀�`ก�������$�	$�	&�
&�����,��ก��&�)��ก�[�&� �U�0����
���
�#-��$��
��������[���+ (Substantial Reason) &�ก��
ก��"�,&�)��!��� ������U��J�$��� ������$%����K$��[�
��
K)�cd�ก���������
i���%���,��
K$��	
 
���#)� 


�J�$0��$�-+�#&�)�
ก�����������%"�,�,���U���	 ��J$%���,��K$��	
 ���
�#����               
ก(�J$ %-����
�������$�`,�,��&�ก����������	
#)$�
���%-���#���
�กX����ก[���	"�)
�,���U�         

                                                           

152  ������b n�!���0. 
�,�
	��. ��)� 91. 
153  Wayne R. Lafave, Jarold H.Israel,and Nancy J.King. (2000). Criminal Procedure. p.1090.  
154  Chicaho- Kent College of Law. (2012, 12 March). US V Sherlock. Retrieved Febuary 5, 2012, 

from www.oyez.org/cases/1980-1989/1981/1981_81_611  
155  Chicaho- Kent College of Law. (2012, 12 March). Douglas v Wainwright. Retrieved Febuary 5, 

2012, from www.oyez.org/cases/1980-1989/1983/1983_83_321 



55 

&�����V$
���ก�"	)��%-���%-����̀)�
�������$�`,�,��&�ก����������	
"	)�	�$���%,�
��� 3 ���
T� 
"	)	���
U156  

1)  
�J�$����+�#�����K$��[�
�� �	��[�
����
����̀)
�J$ก%-���I���
���
�J�$���J$            
+�#�K$�#�&�)��$�`,&�ก�����������% �#,ก(K�U�$�`,ก�%	-������K$�0���
���$�-+�#��J$"�,  

2)  �̀)
�
���������$%����K$��̀)
�
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����� �b
ก
���K)$�&��	
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�
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�`)
�
����
����[������ก ก���
��`)
�
�����-ก��
K)��,��ก������������
���ก�������  

3)  $��ก�� (Attorney) ��)�,���"�,"	)���กb&��	
�
�ก[�����������$�`, ก(������J$
����̀)�

����� �b
ก
���K)$�&��	
��U� 

$����ก����������	
$�+��	���%&�ก��
�
�
	(ก
���������U� �̀)�*�%�#����	)��ก��
�-)���$�
	(ก&����
�0����V$
���ก�"	)&�)K)$����[��,� �-ก����V&����
�0����V$
���ก����
$$กกX����&�)$[�����̀)����ก.�����&�)%-����
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ก
���K)$�
���+�#�ก�%
	(ก ��J$"�,
ก
���ก�%ก��
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&�K���
��
ก���J%����
	(ก ��ก
	(ก��J$�̀)���
K$�
	(ก�)$�K$&�)0���[�ก����������	

���ก����% ��J$&�ก��
�̀)����ก.�
�(��,���ก�[�ก��
��������	�
��	
����)�$���
��ก���%ก��
�J$�#,$��#&�K$�
	(กก(����������&�)�
ก���������

���ก����%"	) �	�
i���&�0��K$������!��V ���0��K$� 15 ����V157  

0���`��-	K$�����V$
���ก�"	)
�������i��"�)&��	
 Globe Newspaper Co. v. Superior 
Court �,�&�ก��
�
ก��K,�KJ�ก���[� [�
�� ��J$ก���[�������	���
�0V��$J��#,$�̀)
�
����I����
$��-
#�[�ก�,� 18 �j �̀)����ก.��
$[���������)����&�)�J�$��� � ��J$%-�������"�$�`,&��)$���������	
&�
����,���
��
ก���J%�����̀)
�
������	��ก�,�� �����U��
$[����$$ก�[������)��
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�� J�$�̀)
�
����#,$
�J�$��� ������!��� � �$ก��ก�
U����)��%����ก
�
����J$T��&�����,��������� ��U��
Uก(
�J�$
�-)���$��̀)
�
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�
���
	(ก��U�����,��ก�������#&� �$ก��ก�
UกX����K$�����V$
���ก����&�)
$[�����̀)����ก.�������	�)$���������	

���ก����%"	) ��ก
�(��,�ก����������	
��J$ก���J%������U�
$���
��ก���%ก��
�J$������#&� (Substantial Psychological Harm)158  

                                                           

156  Luder and Gilbert. Op.cit. p. 847. 
157  �� �����b �d�
�ก��+�̀�ก-�. (2545). ก��
g��7
ก��+��ก����������/�����. ���(+��	�:                 

/�51(�(+��(�ก����-���(�/�|ก /����� . ���(+��	� (������ก�������). ��)� 48, 55. 
158  �� �����b �d�
�ก��+�̀�ก-�. 
�,�
	��. ��)� 55-56 
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�����ก��$,���[�����ก.� 
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�0�$��$��$�b
 ,�
	
��ก�% ���
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��J$%���-�!�a �	��[������i��K$��`กK-�
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�0����V$
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�
�"	)�
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�
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K
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159  ��
� � �� �# � ��. (2538, 
�.���- ���-����). Zก����������	
$�+��	��̀กK-�#��กX����
$
���ก��.] �� ���. ��)� 11. 

160  ���-�! ������ก-�. 
�,�
	��. ��)� 48. 
161  ��.�- 
��J$���. (2517, ก������). Z
�J�$�K$�0��X
ก�����V$
���ก�.] ������ก,����, 1 (3).               

��)� 37-38. 
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162  ����� �-����!���	�. (2556). 0���̀��-	��,�����V$
���ก�ก�%ก����	�[��[������i���	
��V!����`+. 
�J%�)�
�J�$ 15 �n.T��� 2556, ��ก http://www.pub-law.net/publaw/view.aspx?id=1836 
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163  Rule 53,Courtroom Photographing and Broadcasting Prohibited ZExcept as otherwise provided by 
a statute or these rules, the court must not permit the taking of photographs in the courtroom during judicial 
proceedings or the broadcasting of judicial proceedings from the courtroom.] 

164  ����b &���+ ������ K 
�,�
	��. ��)� 96. 
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165  ����b &���+ ������ K 
�,�
	��. ��)� 97. 
166  ���# � ���. (2539, �ก����). Z��!
�����������$�+�"��: ���กกX����ก�%����*�%�#��
�                    

"�,#��ก��.] ������(	�ก��, 19 (215). ��)� 12-13. 
167  ����b�� ก�����-
%ก.� ������
� 9 �n.T��� �.0. 1975 (BGBI. 
�,� 1 ��)� 1077) (BGB. #$��
� 3 

��)� 300-2) �ก)"K
����
#���	�กX�������%����ก���[�����	�"�,"	)��%$�-+�#���กX�����h$�ก��ก��             

�
���T�.
 ������
� 23 ก�กX��� �.0. 200 (BGBI. 
�,� 1 ��)� 1842). 
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168  ����b &���+ ������ K 
�,�
	��. ��)� 108. 
169  Article 338 ZAbsolute Ground for Appeal 
 A judgement shall always be considered to be based on the violation of the law:\. 
 (6). if the judgement was given on the basic of an oral hearing and the provision concerning the 

public nature of the proceedings were violated; 
170  ����b &���+ ������ K ��)� 108. 
171  ���# � ���. (2521, �������). Z��
��	$[����0��&�
�$����.] ������(	�ก��, 1 (8). ��)� 6. 
172  Article 5 Freedom of expression, arts and sciences  
 (1)  Every person shall have the right freely to express and disseminate his opinions in speech, 

writing and pictures, and to inform himself without hindrance from generally accessible sources. Freedom of 
the press and freedom of reporting by means of broadcasts and films shall be guaranteed. There shall be no 
censorship. 

 (2)  These rights shall find their limits in the provisions of general laws, in provisions for the 
protection of young persons, and in the right to personal honour. 

 (3)  Arts and sciences, research and teaching shall be free. The freedom of teaching shall not 
release any person from allegiance to the constitution. 
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174  ���-�! ������ก-�. (2537).ก����-/���c ���I�����ก�����(�)�. ��)� 42-44. 
175  B.S.Markesinis (1986). ZConceptualism,Pragmatism and courage: A Common lawyer looks at 

some judgements of the German federal court. The American Journal of Comparative Law.Vol XXXIV. p. 349 
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176  John H Langbein. (1977).Comparative Criminal Procedure: Germany. p. 56. 
177  Ibid. p.78. 
178  Section 260 of The German Code of Criminal Procedure provide; 
 (1)  The main hearing shall close with delivery of judgment following the deliberations. 
 (2) If an order is made prohibiting pursuit of an occupation, the judgment shall specify the 

occupation, profession, trade, or branch thereof, the exercise of which is prohibited. 
 (3) Termination of the proceedings shall be pronounced in the judgment if there is a procedural 

impediment. 
 (4)  The operative provisions of the judgment shall indicate the legal designation of the offence of 

which the defendant has been convicted. If a criminal offence has a statutory title, it shall be used for the legal 
designation of the offence. If a fine is imposed, the number and the amount of daily units shall be included in 
the operative provisions of the judgment. If a decision on preventive detention is reserved, or if the sentence or 
the measure of reform and prevention is suspended on probation, or if the defendant has been warned with 
sentence reserved, or if imposition of a penalty is dispensed with, this shall be indicated in the operative 
provisions of the judgment. The wording of the operative provisions of the judgment shall otherwise be left to 
the discretion of the court.  
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179  Section 267 Reasons for the Judgment 
(1)  If the defendant is convicted, the reasons for the judgment must specify the facts deemed to be 

proven and establishing the statutory elements of the criminal offence. So far as evidence is inferred from other 
facts, these facts shall also be specified. With regard to details, reference may be made to pictures which are 
included in the files. 

(2)  If the penal norm mentions special circumstances which would exclude, diminish, or increase 
criminal liability and these were alleged at the hearing, the reasons for the judgment must state whether or not 
such circumstances were deemed to have been established. 

(3)  The criminal judgment shall further specify in its reasons the penal norm which was applied 
and shall set out the circumstances which were decisive in assessing the penalty. If the penal norm makes 
mitigation dependent on the existence of a less serious case, the reasons for the judgment must indicate why 
these circumstances are deemed to exist or are denied contrary to an application filed at the hearing; this shall 
apply mutatis mutandis to the imposition of a sentence of imprisonment in the cases referred to in section 47 of 
the Criminal Code. The judgment shall also indicate in the reasons why a particularly serious case is deemed 
not to exist when the prerequisites generally applying to such a case pursuant to the penal norm are fulfilled; 
where these prerequisites have not been met but a particularly serious case is nonetheless deemed to exist, the 
second sentence shall apply mutatis mutandis. In its reasons the judgment shall further indicate the grounds for 
suspending the penalty on probation, or for not doing so contrary to an application filed at the hearing; this shall 
apply mutatis mutandis to a warning with sentence reserved and to dispensing with punishment. If a negotiated 
agreement (Section 257c) has preceded the judgment, this shall also be indicated in the reasons for the 
judgment. 
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(4)  If all parties entitled to an appellate remedy waive their right of appellate remedy or if no 
appellate remedy is sought within the given time limit, the proven facts establishing the statutory elements of 
the criminal offence and the penal norm must be indicated; in the case of judgments imposing only a fine or a 
fine plus a driving ban or withdrawal of permission to drive and in connection therewith confiscation of the 
driver�s licence, or in the case of warnings with sentence reserved, reference may be made to charges admitted, 
to the charges pursuant to Section 418 subsection (3), second sentence, or to the penal order as well as to the 
application for a penal order. Subsection (3), fifth sentence, shall apply mutatis mutandis. The further content of 
the reasons for the judgment shall be determined by the court, taking into consideration p at its discretion p the 
circumstances of the individual case. The reasons for the judgment may be supplemented within the time limit 
provided in Section 275 subsection (1), second sentence, if restoration of the status quo ante is granted in 
respect of the failure to observe the time limit for seeking an appellate remedy.   

 (5) If the defendant is acquitted, the reasons for the judgment shall show whether the 
defendant�s guilt was deemed not proven or whether, and on what basis, the act deemed proven was considered 
not to give rise to criminal liability. If all parties entitled to an appellate remedy waive their right of appellate 
remedy or if no appellate remedy is sought within the given time limit, it shall only be necessary to state 
whether it was for factual or legal reasons that the criminal offence with which the defendant is charged was not 
established. Subsection (4), third sentence, shall apply.    

 (6) The reasons for the judgment must also indicate why a measure of reform and prevention 
was ordered, a decision on preventive detention was reserved, or why either was not ordered or reserved 
contrary to an application filed at the hearing. If permission to drive has not been withdrawn or a bar pursuant 
to section 69a subsection (1), third sentence, of the Criminal Code was not ordered although such measure was 
conceivable given the nature of the criminal offence, the reasons for the judgment must always indicate why 
such measure was not ordered. 
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180  The German Code of Criminal Procedure. (1965). Translated by Horst niebler. p. 127. 
181  Ibid. pp. 78-79. 
182  ����b &���+ ������ K ��)� 109. 
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184  ��
+�T��b $-%�����	�a. (2549). ก����&��'����(�)�*�� 	+. ��)� 82. 
185  ����b &���+ ������ K ��)� 108. 
186  ��
+�T��b $-%�����	�a. 
�,�
	��. ��)� 83. 
187  [Pronouncement of the Judgment]     

 (1)  The judgment shall be pronounced in the name of the people.   
 (2)  The judgment shall be pronounced by reading out the operative provisions of the judgment and 
disclosing the reasons for the judgment. Reasons for the judgment shall be disclosed by their being read out or 
by oral communication of their essential content. Reading the operative provisions of the judgment shall in each 
case precede communication of the reasons for the judgment.    
 (3)  The judgment should be pronounced at the end of the hearing. It must be pronounced no later 
than on the eleventh day thereafter, or else the main hearing shall be recommenced. Section 229 subsection (3) 
and subsection (4), second sentence, shall apply mutatis mutandis.    
 (4)  If pronouncement of judgment has been postponed, the reasons for the judgment shall, if 
possible, be stated in writing beforehand. 
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