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“1. All persons shall be equal before the courts and tribunals. In the determination of any criminal
charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public
hearing by a competent, independent and impartial tribunal established by law. The press and the public may be
excluded from all or part of a trial for reasons of morals, public order (order public) or national security in a
democratic society, or when the interest of the private lives of the parties so requires, or to the extent strictly
necessary in the opinion of the court in special circumstances where publicity would prejudice the interests of
the justice : but any judgment rendered in a criminal case or in suit at law shall be made public expect where the
interest of juvenile persons otherwise require or the proceedings concern matrimonial disputes or the

guardianship of children.”
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' Article 338 “Absolute Ground for Appeal
A judgement shall always be considered to be based on the violation of the law:....
(6). if the judgement was given on the basic of an oral hearing and the provision concerning the
public nature of the proceedings were violated;
" wsed lavinay nazame ¥ Wil 108.
7' adin o uAg. (2521, Famaw). “avdiasnvma et 15a5eens, 1 (8). ¥ith 6.
' Article 5 Freedom of expression, arts and sciences
(1) Every person shall have the right freely to express and disseminate his opinions in speech,
writing and pictures, and to inform himself without hindrance from generally accessible sources. Freedom of
the press and freedom of reporting by means of broadcasts and films shall be guaranteed. There shall be no
censorship.
(2) These rights shall find their limits in the provisions of general laws, in provisions for the
protection of young persons, and in the right to personal honour.
(3) Arts and sciences, research and teaching shall be free. The freedom of teaching shall not

release any person from allegiance to the constitution.
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' B.S.Markesinis (1986). “Conceptualism,Pragmatism and courage: A Common lawyer looks at

some judgements of the German federal court. The American Journal of Comparative Law.Vol XXXIV. p. 349
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7 John H Langbein. (1977).Comparative Criminal Procedure: Germany. p. 56.
7 Ibid. p.78.
" Section 260 of The German Code of Criminal Procedure provide;

(1) The main hearing shall close with delivery of judgment following the deliberations.

(2) If an order is made prohibiting pursuit of an occupation, the judgment shall specify the
occupation, profession, trade, or branch thereof, the exercise of which is prohibited.

(3) Termination of the proceedings shall be pronounced in the judgment if there is a procedural
impediment.

(4) The operative provisions of the judgment shall indicate the legal designation of the offence of
which the defendant has been convicted. If a criminal offence has a statutory title, it shall be used for the legal
designation of the offence. If a fine is imposed, the number and the amount of daily units shall be included in
the operative provisions of the judgment. If a decision on preventive detention is reserved, or if the sentence or
the measure of reform and prevention is suspended on probation, or if the defendant has been warned with
sentence reserved, or if imposition of a penalty is dispensed with, this shall be indicated in the operative
provisions of the judgment. The wording of the operative provisions of the judgment shall otherwise be left to

the discretion of the court.
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' Section 267 Reasons for the Judgment

(1) If the defendant is convicted, the reasons for the judgment must specify the facts deemed to be
proven and establishing the statutory elements of the criminal offence. So far as evidence is inferred from other
facts, these facts shall also be specified. With regard to details, reference may be made to pictures which are
included in the files.

(2) If the penal norm mentions special circumstances which would exclude, diminish, or increase
criminal liability and these were alleged at the hearing, the reasons for the judgment must state whether or not
such circumstances were deemed to have been established.

(3) The criminal judgment shall further specify in its reasons the penal norm which was applied
and shall set out the circumstances which were decisive in assessing the penalty. If the penal norm makes
mitigation dependent on the existence of a less serious case, the reasons for the judgment must indicate why
these circumstances are deemed to exist or are denied contrary to an application filed at the hearing; this shall
apply mutatis mutandis to the imposition of a sentence of imprisonment in the cases referred to in section 47 of
the Criminal Code. The judgment shall also indicate in the reasons why a particularly serious case is deemed
not to exist when the prerequisites generally applying to such a case pursuant to the penal norm are fulfilled;
where these prerequisites have not been met but a particularly serious case is nonetheless deemed to exist, the
second sentence shall apply mutatis mutandis. In its reasons the judgment shall further indicate the grounds for
suspending the penalty on probation, or for not doing so contrary to an application filed at the hearing; this shall
apply mutatis mutandis to a warning with sentence reserved and to dispensing with punishment. If a negotiated
agreement (Section 257¢) has preceded the judgment, this shall also be indicated in the reasons for the

judgment.
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(4) If all parties entitled to an appellate remedy waive their right of appellate remedy or if no
appellate remedy is sought within the given time limit, the proven facts establishing the statutory elements of
the criminal offence and the penal norm must be indicated; in the case of judgments imposing only a fine or a
fine plus a driving ban or withdrawal of permission to drive and in connection therewith confiscation of the
driver’s licence, or in the case of warnings with sentence reserved, reference may be made to charges admitted,
to the charges pursuant to Section 418 subsection (3), second sentence, or to the penal order as well as to the
application for a penal order. Subsection (3), fifth sentence, shall apply mutatis mutandis. The further content of
the reasons for the judgment shall be determined by the court, taking into consideration — at its discretion — the
circumstances of the individual case. The reasons for the judgment may be supplemented within the time limit
provided in Section 275 subsection (1), second sentence, if restoration of the status quo ante is granted in
respect of the failure to observe the time limit for seeking an appellate remedy.

(5) If the defendant is acquitted, the reasons for the judgment shall show whether the
defendant’s guilt was deemed not proven or whether, and on what basis, the act deemed proven was considered
not to give rise to criminal liability. If all parties entitled to an appellate remedy waive their right of appellate
remedy or if no appellate remedy is sought within the given time limit, it shall only be necessary to state
whether it was for factual or legal reasons that the criminal offence with which the defendant is charged was not
established. Subsection (4), third sentence, shall apply.

(6) The reasons for the judgment must also indicate why a measure of reform and prevention
was ordered, a decision on preventive detention was reserved, or why either was not ordered or reserved
contrary to an application filed at the hearing. If permission to drive has not been withdrawn or a bar pursuant
to section 69a subsection (1), third sentence, of the Criminal Code was not ordered although such measure was
conceivable given the nature of the criminal offence, the reasons for the judgment must always indicate why

such measure was not ordered.
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17 [Pronouncement of the Judgment]
(1) The judgment shall be pronounced in the name of the people.
(2) The judgment shall be pronounced by reading out the operative provisions of the judgment and
disclosing the reasons for the judgment. Reasons for the judgment shall be disclosed by their being read out or
by oral communication of their essential content. Reading the operative provisions of the judgment shall in each
case precede communication of the reasons for the judgment.

(3) The judgment should be pronounced at the end of the hearing. It must be pronounced no later
than on the eleventh day thereafter, or else the main hearing shall be recommenced. Section 229 subsection (3)
and subsection (4), second sentence, shall apply mutatis mutandis.

(4) If pronouncement of judgment has been postponed, the reasons for the judgment shall, if

possible, be stated in writing beforehand.
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