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ABSTRACT

The punitive design for every criminal offense is based on the ultimate goal that
criminal law is to be applied as a tool to protect public benefits which promote important social
values, together with common utility. The society accepts that “legal interest” are backbones of
punitive design for each and every criminal offense. They can actually be considered an important
element of crime. That is to say, any actus reus that adversely affects or harms legal interest is
considered a violation of law. Thus, knowing legal interest would help us interpret law in an
appropriate and proper light, and enforcement of law will be carried on effectively in accordance
with its purposes. This paper, therefore, aims at studying legal interest backing the offense of
renting, exchanging or distributing films without lawful permission pursuant to Section 38 of the
Films and Video Act B.E. 2551 (2008). My focus is on the interpretative problem regarding the
scope of the term “business undertaking” which is not defined under the Act. The term has been
interpreted differently from one circumstance to another. Such diverse interpretation consequently
diminishes effectiveness in the law enforcement as a whole.

The study finds that an offense of renting, exchanging or distributing films without
lawful permission pursuant to Section 38 of the Act incorporates with it two important legal
interest which are “effectiveness of monitoring and controlling film contents” and “trading rights
of copyright owners in the film business and related business undertakers”. Both virtues are
underlying bases of the offense, making it as a legal measure that prevents inappropriate film
contents from being released to the public viewing. It is also a legal scheme that supports the file

industry by quashing copyright violators and, as a result, reducing the ongoing copyright



infringement in Thailand. Persons legally carrying on businesses relating to films and filming are,
therefore, protected economically. When considering the term “business undertaking” written in
Section 38, we can then frame its interpretation to specifically apply to the business of renting,
exchanging and distributing films which is continuously carried on as a regular trade and for
profit. The business undertaken within the definition must have an effect on both aforementioned
legal interest.

This paper proposes solutions to the existing interpretation problems: the Films and
Video Act B.E. 2551 (2008) should be amended by including clear definition of “business
undertaking” and the definition must be consistent with the underlying legal interest. The
amendment should also make the punishment term for the offense more flexible in order to allow
the court to exercise its discretion when hearing each case. Moreover, the amendment should
make a clear distinction between an offense arising from business undertaking and an offense
arising from mere undertaking for consideration. Punishment terms should be assigned to each
offense differently and separately in an appropriate proportion to the wrongdoing. The

amendment, if done, will result in greater justice in the criminal system.



