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ABSTRACT

At present, the wrongdoing of the child and young person is more violent and the
crime committed by those persons is more serious. It is so despite the fact that, in Thai youth
criminal justice system, in handling an offender, measures which meet the international standard
are applied to help the child and the young person rectifying their bad behavior and achieving the
maximum benefit. Starting from the time that the offender is arrested, the guideline for a
treatment of the child and young person after arrest and the measure of taking care of the child
and young person during the prosecution will be used. In addition to those, in the proceedings, the
measure that removes the child and young person from the justice system, i.e. Special Measures
Other Than Criminal Prosecution, either that employed prior to a lawsuit as provided in Section
86 or that employed during the judicial proceedings as provided in Section 90, and the measure of
rectification and rehabilitation before judgement prescribed in Section 132, will be applied. This
complies with the international standard that almost every country in the world regards as the
guideline for a treatment and uses to protect the well-being and future of the child, the one who
deserves to obtain training, education, instruction, aid and mind synthesis which give him more
opportunity to become a good member of a society than a punishment. Considering the statistical
data relating to the number of juvenile case prosecuted by Thai Observation Center between B.E.
2551 (2008) and B.E. 2555 (2012), the big picture shows that the number of juvenile case is
likely to decrease. But the number of juvenile offender does not decrease much. It is likely to
increase in the last two years. A reason of that might be because the child and young person want

to commit an offense by himself or they are instigated by those planning to benefit from a



loophole in the measure protecting the child and young person during the proceeding of the case
which is prior to a lawsuit and the measure of taking care of the child and young person during
the prosecution and the proceeding of trying and adjudicating. In the proceedings of the Juvenile
and Family Court, if the child or young person alleged to have committed the crime is found
guilty and liable to a punishment, despite of its power to have the offender punished, the court
usually chooses to impose the measure designated for a child or young person instead of passing
conviction. However, if the Juvenile and Family Court finds that, at the time of crime’s
commission or the time during trial, the child or young person has the physical condition,
mentality, intelligence, and habit that are like those possessed by the adult, the court has power to
transfer the case to be tried in a court having power to try an Adult case according to Section 97
paragraph 2 of The Act of Juvenile and Family Courts and Procedures for Juvenile and Family
Cases B.E. 2553 (2010). The author finds that the so provision does not designate a clear standard
and extent of certain conditions such as the age of the child and young person at the time they
appear before the Juvenile and Family court and the seriousness of the crime. Also, it does not
limit the right to Special Measures Other Than Criminal Prosecution, either that employed during
the proceedings of officials or of court, i.e. Special Measures Other Than Criminal Prosecution
employed prior to a lawsuit as provided in Section 86 and that employed during the judicial
proceedings as provided in Section 90, and the measure of rectification and rehabilitation before
judgement prescribed in Section 132. Therefore, in deciding whether to transfer the case, the
court does not have any information to consider in collaboration with its discretion. Moreover, as
mentioned above, the special measure tends to be a reason encouraging some children and young
persons to commit a crime and, perhaps, causing those planning to benefit from the loophole in
law to employ, hire, ask for a favor the child or young person to commit the crime. With all
earlier mentioned, in this thesis, the standard along with the effect of transferring the criminal
case which is within the jurisdiction of the Juvenile and Family Court to be tried in the court
having power to try Adult Case will be studied and analyzed. What learned from the study will be
used as an suggestion for a revise and amendment of the provision of Section 97 Paragraph 2 so
that it becomes a legal measure whose standard and extent of use are clear and which the court
can use in collaboration with its discretion in deciding whether to transfer the case. The measure

will bring about the criminal justice system in which Theory of Crime Control and Theory of Due



Process are balanced. The juvenile offender will not be overprotected, but they still have a chance
not to be tried in the court having power to try Adult Case and not to be labelled as criminal for

goods.



