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ABSTRACT

Thailand’s laws regarding inheritance have been enforced since B.C. 2478 (A.D.
1935). These laws adopted the principle of inheritance that has been used since the Law of
Succession according to the first Thai enacted law. They also adopted the principle of
Representation for Inheritance as appears in the Law of Succession, Rattanakosin Era 121, which
relied on principles that followed both old laws and new principles. These laws have been
legislated and enforced according to Book 6 of the Civil and Commercial Code as appear at
present. According to the enforcement of the inheritance laws regarding Representation for
Inheritance, it is evident that there are some problems regarding the enforcement. These problems
are considered important for the inheritance principle, which states that “the nearer excludes the
more remote.” Such problems arose from enforcement of the laws concerning Representation for
Inheritance. With conflicts of statements in the laws, there become problems about the cause of
losing rights in taking the inheritance, regardless of the death or the elimination from receiving
the inheritance. The interpretation is important for considering a Representation for Inheritance.
With this regard, relevant articles of laws to be examined are Articles 1639, 1641, and 1607 of the
Civil and Commercial Code. There are also problems about the heirs being recognized as the
descendants who have a right to take the Representation for Inheritance according to Article
1643, which requires the heir to be a lineal descendant. This provision is in contrast with the
meaning of the descendants that the laws considers as the legal descendants specified under

Article 1627; which refer to children certified by their father and adopted children.



Therefore, this thesis has an objective to study about the laws concerning
Representation for Inheritance of Thailand and to study some corresponding laws of foreign
countries such as the United Kingdom of Great Britain, the Federal Republic of Germany, the
French Republic, the United States of America, New York state, Japan, the Republic of Korea,
the Republic of Indonesia, and Malaysia. The objective is to compare those foreign laws about
Representation for Inheritance with the corresponding laws of Thailand, which consist of the
Constitution of the Kingdom of Thailand, B.E. 2550 (2007) and the Civil and Commercial Code.
These two laws contain provisions about Representation for Inheritance. According to these laws,
Representation for Inheritance is defined to belong to persons who will take over the inheritance
after the heirs have died or have been eliminated from succession before the death of deceased.
A problem can happen regarding whether that the elimination from succession happens before or
after the death of deceased. The interpretation can cause problems according to provision of
Article 1639, which states that the elimination from succession must take place only before the
death of deceased, and after that the descendants can take place to succeed the inheritance.
However, in the case that the elimination happens after the death of deceased, there is no
specification about how the descendants will succeed the inheritance. Therefore, there is an
attempt to use Article 1607 instead. Article 1607 states that the heirs who have been eliminated
from succession shall be recognized as dead heirs; and the descendants can succeed inheritance of
the heirs. However, if this article is used, its statement will contradict with Article 1639, which
specified that Representation for Inheritance shall be applied only to Numbers 1, 3, 4, and 6 of the
legal heirs. When Article 1607 is used without provisions as stated in Article 1639, Article 1607
will have to be enforced with all levels of heir. There can be a problem in the case that the
elimination from succession happens after deceased has died. When this statement is enforced
with the second-level heirs (parents) and the fifth-level heirs (grandfathers and grandmothers), the
descendants may succeed the inheritance of the heirs at both levels. As a result, the descendants
of the heirs in both levels maybe the dead persons, and the right may return to the decedent.
Subsequently, the heirs at a lower level can take place to succeed the inheritance as the
descendants of the inheritance together with the heirs at a higher level. According to the principle
of inheritance succession, the heirs at a lower level should be removed because they are far

relatives and should not be given a right to succeed the inheritance. If such heirs can regain the



right on the inheritance, this will contradict with the inheritance principle of “the nearer excludes
the more remote.”

In addition, a problem can arise in the case when the elimination took place because
the heirs have died before the death of deceased, and the situation corresponds to the law’s
assumption when it is not possible to prove whether who died before the others in the same
instance. In principle, if this case happens, Article 17 of the Civil and Commercial Code regards
that the dead persons have died at the same instance. This principle applies to a case of
disappearance as well. Since the law has made this assumption, no one is considered having died
before the right in Representation for Inheritance can take place. Therefore, the persons dying in
the same instance cannot succeed each other in taking the inheritance. This is considered a gap
problem of the law, and this causes problems in its interpretation.

Another problem concerns with a situation when the descendants, who are adopted
children, shall take over the inheritance. According to Article 1643, the law intends to indicate
that, within the same blood line, only the descendants shall be allowed to take represent the
inheritance; the parents shall be excluded. The law uses the word “lineal descendants” for
excluding the parents. However, by interpreting the word “lineal” to be relationship by blood
only, there can be a problem happening to adopted children according to the provision of Article
1627, which regards adopted children as legal descendants. Article 1627 then cannot be applied
with such this interpretation, and this is considered wrong or disagrees with intention of the law.

Therefore, according to investigation on the issues that cause problems in
interpretation and enforcement of the laws, this study tries to examine the relevant problems and
to find solutions to solve the problems happening at present. A conclusion of approaches for
solving the problems is that there should be some amendments on 3 articles of the law. Firstly,
regarding Article 1639, the phrase “has died before the succession” is proposed to be used instead
of the phrase “died before.” In addition, regarding elimination, there should be no specification
that the elimination must happen before deceased has died. Corresponding statements in Article
1641 should also be amended to comply with the amendments in Article 1639. In case of Article
1643, it is proposed to remove the word “lineal,” which was specified in front of the word
“descendants.” If these amendments on the Civil and Commercial Code have been made

according to these suggestions, the problems incurred from interpretation will be solved, and the



gap will be eliminated. Eventually, enforcement of these articles will be in harmony with all other

laws, and the problems regarding Representation for Inheritance will no longer exist.



