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The administration of a provincial organization requires an election of
provincial organization administrators and members of provincial organization
assembly to be representatives who perform the duty of public administration. Those
persons acquire public-person status. In general, public administration has to be for
common interest in order that people have to be equally and broadly provided with
services. Accordingly, the public administration has to be based on the rule of law,
impartiality and accountability in performing duties, regardless of those of
adjudication, licensing or approval.

However, a probiem arisen when administrators, as public persons, obtain
powers in operation is that such persons always have interest in the process of
adjudication, apnroval or licensing. This circumstance is a cause of conflict of interest
which further can result in corruption. Having interest is deemed as being contrary to
the principle of natural justice in the way that a person who has interest in any dispute
should not involve in adjudication of such dispute. To be amplified, that a public

person who has interest in any operation should not enter into such operation is with an
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aim 1o bring about impartiality according to the rule of administrative procedure,
which 1s under the concept that performance of any duty shall be lawful.

The principle of having no interest is deemed as an origin of the interest
prohibition. Under such prohibition, it is to prevent any public person or administrative
officer from exercising his power acquired from his position to illegally and directly or
indirectly gain benefit for his own or for others related to him such as a husband or
wife, a child, a relative, a friend or any dependent. The interest prohibition is mainly
appeared in the Administrative Procedure Act, B.E. 2539 (1996), which prohibits an
administrative officer to have interest in the matter under his consideration.

Later, when the Constitution of the Kingdom of Thailand, B.E. 2540 (1997)
was promulgated, it 1s found that the interest prohibition is included in its provision,
under which members of the House of Representatives, senators and ministers are
prohibited to receive any concession from the State, to become a party to a contract
with the State or to hold any position in private bodies. In addition, such the provision
on the interest prohibition is found in many laws, including laws on State enterprises.

The interest prohibition is provided for in the Constitution, because it is to
prevent the conflict of interest among politicians. In addition, there are plenty of cases
in relation to corruption in local adminstrative organization. This results in the huge
loss of State budget, followed by inefficiency of operations and worthlessness of
money spent by the State. To prevent such the corruption, effort has been put in the
amendment of local laws by adding the provision on interest prohibition, for example,
the Municipalities Act, B.E. 2496 (1953) as amended by the Municipalities Act (No.
10), B.E. 2542 (1999) and the Tumbol Assembly and Tumbol Organization Act, B.E.
2537 (1994) as amended by the Tumbol Assembly and Tumbol Organization Act (No.
3), B.E. 2542 (1999).

The study reveals that the provision of interest prohibition in section 11 (5) of

the Provincial Organization Act, B.E. 2540 (1997) is different from the same of other
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laws. Due to the consultation of the Ministry of the Interior with the Council of State,
the latter gave an opinion that a concession was not a general contract. Rather, a
concession contract 1s a contract for public services with monopoly characteristic.
Under this opiﬁion, it may be implied that the Provincial Organization Act has no
provision of interest prohibition on enter into a contract. As a bad result, the case
where administors of a provincial organization have interest in performance of their
duties can be increasingly occurred. Some administor of provincial organization or
member of provincial organization assembly may use a flaw in the law to have interest
In a contract. For instance, some of them may become a party to a procurement
contract which is deemed as not being a concession contract with monopoly
characteristic. In this connection, common interest may be seriously damaged and the
development of the provincial organization may definitely be ineffective.

Further problem 1s arisen when there is a case where an administer of
provincial organization or member of provincial organization assembly has broken
such the prohibition on interest. During the investigation process conducted by a
Chagwat governor and before submitting the case to the Minister of Interior in order
that he may order such the person who breaks the interest prohibition to leave his
position, it always appears that the person under investigation knows the situtation in
advance and hastily resigns from his position. The Ministry therefore cannot order
such person to leave the position for the reason of having interest. Such person finally
may return to be a candidate in a provincial organization’s election without any
allegation of disqualification for being such a candidate. Consequently, a bad person or
person of the same can return to administer a provincial organization. To be out of
such vicious circle, problems need to be actively solved.

Furthermore, ordering process of the Ministry is usually delayed. This is
because the Ministry has plenty of works or an investigated person mostly is a main

supporter of a government in an election of members of the House of Representatives.
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In practice, there is no such a case where the Ministry orders an administer of
provincial organization or a member of provincial organization assembly to leave the
position.

The thesis suggests that the Provincial Organization Act, B.E. 2540 (1997)
should be amended to cover the case of interest in a contract in order that it may be
consistent with other local laws. The provision rendering to Changwat governor the
power of continuing investigation despite the resignation of an administer or member
of provincial organization assembly in question should also be added. After the
mvestigation, the file should be submitted to the Ministry in order that the Ministry
orders such person to leave his position with retrospective effect as from the date of
the appearance of improper act. In addition, there should be the provision requiring an
administer of provincial organization or member of provincial organization assembly
who runs his own business or holds shares of any partnership or juristic entity to
transfer such properties or business to a property management committee in order that
the latter may manage such the things on his behalf. With these provisions, such
person becomes disqualified for being a candidate in the next election. This may be
deemed an expedient and effective control mechanism. There should be added here
that a person who breaks the interest prohibition is not subject to a civil or criminal
penalty. Rather, breaking such the interest prohibition is only a moral or ethical fault,
which a person who does so may only be blamed by his supervisor or by society.
However, in the performance of duty, an administer has to exercise his power under
the scope of law as well as the scope of morality and ethics. This is to prevent and
minimize the problem of having interest in a contract due to performing duties of
administers of provincial organization or members of provincial organization

assembly.





