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A mortgage is a way to guarantee a loan by means of one’s assets, either
through immovable property or movable property, as stipulated by the relevant
laws. The mortgage grants preferential rights against a debtor’s mortgaged property,
as well as the real right to justify a legal claim against an individual. Hence, the
mortgager enjoys priority over the ordinary creditor with regard to debt settlement.
The mortgage shall be processed according to Section 714 of the Civil and
Commercial Code; otherwise, it is voided under Section 152. In addition, both
parties may decide upon additional agreements and attach them to the contract.
The main point is that Section 733 allows the waiver of the validity of such
agreements in cases where the sale by auction of mortgaged property yields
insufficient earnings for debt settlement. The mortgager is then entitled to oblige
the debtor to settle the outstanding debt with any kind of asset (s) the debtor

POSSECSSES.
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The issue to be considered is the exercises of the right of the mortgager
with regard to the remaining debt under the Civil and Commercial Code. The
debtor shall prepare a contract, detailing Admission of Liability, confirming the
debtor’s responsibility to settle the outstanding debt once the principal debt
prescription is overdue and one of following rights is exercised the mortgage
execution, which provides inadequate earnings for the repayment or the obligation
for the debtor to redo the Loan Contract and provide additional assets as security in
cases where the mortgage execution yields insufficient earnings for debt settlement
and the debtor fails to settle the outstanding amount within the specified
execution period or the seizure of Certificate of Title after the execution period has
become due by the creditor. This matter not only leads to legal issues, regarding
repeated prosecution under Section 148, overlapping prosecution under Section
173, or execution proceedings under Section 271 of the Civil Procedure Code,
but also affects the rights of the creditor, debtor and mortgagee.

This thesis, therefore, aims to study the background, legal concepts and
theories regarding mortgage proceedings, problems regarding the exercise of
the right of the mortgager with regard to the remaining debt, rights-related
problems, duties and liabilities of the parties involved in accordance with the
mortgage contract and relevant laws, as well as Supreme Court (Dika)
judgments, and problems arising due to unfair attachments to the mortgage
contract. The case study is based on the problems occurring with the Government
Housing Bank. The results indicate that, before resorting to prosecution, it

should apply the rules and regulations on the Admission of Liability contract
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with the debtor whose principal debt was due, or oblige the debtor to redo
the Loan Contract for outstanding debt repayment. Furthermore, if the debtor
fails to settle the debt within the specified execution period. the creditor may
or may not require the debtor to provide further assets as security. Besides,
Section 744 of the Civil and Commercial Code, which relates to the termination
of mortgage proceeding, should be amended by adding: (7) “Once the specified
execution period is due.” The aim of the amendment is to clarify the right to
seize the title deed(s) of the mortgagee after the execution period has fallen
due, and to fill any loophole in the law of the extinction of the mortgages contract.
In particular, Section 744 (1) “By extinction of the obligation secured, otherwise
than by prescription” therefore, Section 744 (1) shall not cover the obligation
with the execution period has expired according to the Civil Procedure Code,

Section 271.





