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Pollution has been a serious problem which effects the well-being of
the people all over the world including Thailand. Due to the rapid growth of
commercial industries and the increase in population, the great consumption
of natural resources is unavoidable and this consumption produces a great deal
of toxic waste and pollution. In addition, due to the expansion of the industries,
a large amount of chemicals and toxic materials have been imported for industrial
use. These chemicals and materials produce adverse effects upon the environment
and variations in the ecological system, as well as health problems for the people.
Different measures have been employed to solve pollution problems. These
measures include government administrative procedures, the claiming of damages
under wrongful actions of the Civil and Commercial Code, the principle of

strict liability, civil liability under the National Promotion and Conservation



TE 166362

of the Quality of the Environment Act B.E. 2535. Also, criminal sanctions are
available for those who cause pollution.

However, there are certain limitations on these measures because the
extent of damages is difficult to be accurately measured, even though Section
444 paragraph 2 of the Civil and Commercial Code gives the Court the power
for a period of no more than two years to amend its decisions and to revise the
amount of damages awarded if the Court finds that the circumstances related
to the injured persons have changed. However, the Court will use such measures
only when the Court cannot foresee the consequences of the damages. In fact,
a period of two years would not be adequate under some circumstances to
remedy the injured persons since some symptoms of toxicological illness are
apparent only after a period of two years.

The Civil and Commercial Code, specifically the provisions related to
wrongful acts, can be said to be the law which is used to determine the fault
and remedy afforded to those who are affected by the pollution. The injured
person may also file a case with the responsible government authorities which
ensure compliance with the law and enforce the law against those who violate
the law. However, the uncertainty of the damages might create some problems
since some damage may not be ascertained until a long period of time has passed.

Therefore, Thailand which is considered to be a developing country,
should employ the measures found to be successful in other countries to solve

the problems of pollution. It is suggested that:
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1. There should be legislation with a wider scope which clearly guarantees
the rights of the people who suffer from pollution under the principle of the right
to a clean and safe environment.

2. The common law procedural rule of “Class Action” should be brought
to apply to cases arising in Thai courts. However, such a procedure should be
carefully studied so that the injured parties can be fully aware of their rights.

3. The National Promotion and Conservation of the Quality of the
Environment Act B.E. 2535 should be revised to create a presumption in favor
of the plaintiff who will have the burden of proof that the defendant has caused
the spreading of the pollution which damages the plaintiff. After that the defendant
has the burden of proof to show that the pollution was not the cause of the plaintiff’s
injuries or damage; otherwise, the defendant would not be relieved of his
responsibility. Experts in environmental issues or other related areas should
be appointed as consultants for the preparation of the legal actions.

4. There should be a remedy in the form of special damages other than
those provided in the Civil and Commercial Code because the damage arising
from the spreading of pollution has a nature different from other wrongful actions
as before-mentioned. In order to enable the injured person to obtain a more
equitable and speedy remedy, a specific provision in this regard should also be
provided. In addition, punitive damages should be available as a measure against
the possessors of any toxicological materials who choose to ignore the adverse

consequences of the pollution.
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5. The State should set up a special agency to provide assistance to the
public by appointing a public prosecutor to represent the injured person in
environmental pollution proceedings without the injured person paying court
fees and expenses in taking court actions.

6. The scope and objectives of the Environmental Fund should be expanded
to protect and award a remedy to those who are injured by the pollution without
having to file their cases with the court seeking damages from the violators.
Section 22 of the National. Promotion and Conservation of the Quality of the
Environment Act B.E. 2535 which relates to the Environment Fund should be
expanded to require the violators of environment standards to make contribution
to the Fund. Business establishments which are prone to create pollution should

be required to pay surcharge to the Environment Fund.



