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An essential problem raised in Thai society recently is a severe conflict on the
political thought which influences the harmonization and conformity of people in Thai
community. With the existence of political disagreement, the violence has been brought in as one
of the means to win their opponent. Consequently, the process of criminal judgment is prodigally
used. This will result in the excessive criminal cases in court and also excessive prisoners in jail.
One of the legal methodologies that can solve this problem is the mediation on criminal case
which is part of the restorative justice methodology and this method deviates the criminal case
from their normal procedure.

The mediation on criminal case is the process of out-of-court settlement to cease
criminal case outside the court whereby the middleman plays a crucial role to end the dispute with
the mediation. This methodology will be more effective when it has been done under the principle
of harmony of Thai society. In addition, the concept of utilitarianism, Win-Win concept,
Rehabilitation and Reintegration, Without Prejudice concept, Principle of Consent and
Accountability etc can be taken into account for the success of mediation on criminal case as
well. In case of Thailand, we have a similar history on the evolution of the mediation on criminal
case with other countries for instance the mediation among people in village or community by
using their local culture and traditional to try to end the criminal case, with or without the
involvement from the government officer, before it has been brought to the court. The mentioned
mediation has been developed from time to time. However, with the government support, it
brings about the legal legislation which authorizes the government personnel to carry out the

mediation by adopting the methodology that has been used in the past, using the existing method
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and creating a new mediation measure for the future such as draft of Criminal Case Mediation in
Investigation Process Act B.E. .... and draft of Suspend Prosecution Act B.E. .... Etc.

This thesis aims at studying the mediation on criminal case of the district officer
which is one of the government institutions that has been with Thai government administration
history for a long period of time. It can be dating back to the administrative reform changing from
the old system in the ancient government to the reorganization of ministries sub-ministries and
departments. The district officer has played a crucial role in the government administration as
well as the mediation on criminal case ever since. The research examines the mediation power for
the criminal case resolution of district officer which is enacted in the section 61/3 of Rules for
Administration of the Kingdom Act (No.7) B.E.2550.This study also invéstigates the principle
and mediation methodology which has been compiled and became effective in Ministerial
Regulations on Mediation of Criminal Penalty Offenses B.E. 2553. Nonetheless, the mediation on
criminal case prihciples which are being used in Australia, America, France, Germany and
Philippines have also been studied in this research in order to learn and adapt their advantages to
improve the principles and methodologies in Ministerial Regulations on Mediation of Criminal
Penalty Offenses B.E. 2553.

The research confirms that given the authority to District officer to mediate the
criminal case, the one that can be settled, as legislates in section 61/3 of Rules for Administration
of the Kingdom Act (No.7) B.E.2550 is appropriate and suit with the state of Thai society. The
empowered district officer can also enhance the harmony and conformit}; of the Thai society
which is the main objective of the mediation on criminal case. Consequently, this methodology is
also able to reduce the excessive number of lawsuits in court and overwhelming number of
prisoners in jail. However, it will be more effective if this legislation is situated in the law on
provincial administration. Moreover, my recommendation is to propose the amendment of
Ministerial Regulations on Mediation of Criminal Penalty Offenses B.E. 2553 especially in the
principles and methodology of the mediation on criminal case by adopting the advantages
procedure in the mediation from 5 mentioned countries along with the distinctive points in the
legislated mediation on criminal case which is being used in Thailand. This thesis results with 5
recommendations in the amendment of Ministerial Regulations on Mediation of Criminal Penalty

Offenses B.E. 2553.
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1) The amendment should be done to prevent and solve the repetition and haggle

problems among District Officers. These problems might rise from the criminal penalty which
may relate from one to another district. To solve these problem, the amendment should specify
the code of conduct in the ministerial regulation for instance once the defendant is seized, the
district officer who is in charge in that area need to react and try to be a mediator. In other case, if
the suspect is not yet captured, the district officer who is in charge in the area where the crime
was convicted will have a responsibility to mediate the criminal case. However, if there is
uncertain that which domestic officer has a lawful authority to mediate, \the determination of
provincial governor is decisive whereas the Attorney-General will make a final judgment when

there is an unclear authority between provinces.

2) The concept of Utilitarianism, Win-Win concept, Rehabilitation and Reintegration
along with some other advantages from section 46a of criminal code in Germany should also be
added to the amendment. The section 46a in German criminal code mentions the mediation
methodology in 2 alternative ways: the mediation with monetary compensation and the mediation
without the monetary compensation. Apart from that, the amended ministerial regulation should
be included some sanction or punishment measurement as states in section 41-2 of the criminal
code of France. Other strong points from case study in Australia and South Carolina in USA
should perfectly be brought in to the amendment consideration. In addition, the regulation
amendment should also consider the alteration and deviation methodology as in section 102 of the
Custom Act (No.18) B.E.2543 as well as related researches. These points can be used as a
guideline to determine the compensation in mediation on criminal case in Thailand and should be

specified in the ministerial regulation.

3) The protective measurement for related parties should be increased to prevent
these persons involved from being enormously influenced by district officer or assistant district

officer as a mediator. As a result of that, the accountability concept should be exercised in order
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to empower injured person to have more rights apart from having a right to bring their trusted
person to attend the mediation process. This measurement should be stated in the amendment that
the mediator (district officer or assistant district officer) have to report all mediation procedures
whether the cases can be compromised or not to the provincial governors for their consideration.
If the provincial governors find out that the mediation is unfair to the persons involved, the
provincial governors will subsequently make in writing his consideration. to district officer or

assistant district officer who acts as a mediator.

4) The Without Prejudice concept should be altered from the existing procedure
which only prohibits district officer or assistant district officer to reveal a truth or evidences from
the mediation. The amendment should therefore forbid every person involved so that the

mediation on criminal case can successfully be done.

5) The amendment should create and specify the communication channels between
those who are involve in the mediation and criminal inquisitor either the mediation is
accomplished or even unsuccessful. This will preserve the unity of the inquisitor in criminal case
such as the right to submit the petition to the criminal inquisitor regarding to the criminal
procedure and inform the injured person of the dispute. Moreover, the amended regulation should
mention that the mediator must inform the criminal case which cannot be settled to Chief of

inquisitor so that they can coordinate the execution.

Last but not least, according to the 5 recommendations for the amendment of the
ministerial regulation, the rest of the regulation can be remained as its existing in the Ministerial

Regulations on Mediation of Criminal Penalty Offenses B.E. 2553.
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