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Section 28 of the Criminal Procedure Code grants the authority to an injured person
to file a criminal case to the court since it allows a private person to satisfactorily and freely bring
an action without being inspected by any organizations. Consequently, the law prescribes the
court to conduct a preliminary hearing to separate an innocent person from the judgment. The
preliminary hearing is a process in charge acceptance. The court has to primarily hear the cause of
action in terms of matter of law and of fact in that the case brought by a private person has a
ground enough to be accepted for trial and judgment or not.

In charge acceptance, it is considered a screening measure of cause of action like that
in an investigation of an inquiry official if the court considers that the action brought by a private
person is a true bill and passes an order of charge acceptance. This makes the prosecuted person
falls to become the accused and has burdens such as attending all trials or may be detained if no
security or not being allowed for bail. Efficiency of the screening measure in the charge
acceptance which helps protect rights and liberty of prosecuted persons to meet the intent of
preliminary hearing depends on fact searching in this process.

In the researcher’s opinion, the proceedings in the preliminary hearing having a
private person as a prosecutor has long followed a wrong attitude of that this is a matter of “the
court and the prosecutor” regardless of the seriousness of punishment. The court does not ask the
prosecuted person if it has and needs an attorney or not but makes preliminary hearing whereas
the prosecuted person does not have an attorney. This results in the court’s trial of true bill and
simple charge acceptance. Many innocent persons become the accused in criminal cases and face

sufferings and damages; which is not corresponding to intendment of law.



23

However, from the study, it is found that, in practical, criminal lawsuits brought by
private persons are mostly not based on public benefits but there are uses of tricks and legal
advantages and concealment of some disadvantageous facts or making advantageous facts. These
are wrongful uses of criminal laws and administration of justice. Only the court party cannot
reveal the prosecutor’s hidden facts or eliminate adjusted facts of the prosecutor. As a result, in
the preliminary examination, attorney appointment for the charged person should be an attentive
matter.

There is a comparative observation that in the process of inquiring charged persons
by inquiry officials, which is considered as one “screening of criminal cause of action” like
preliminary examination, in which an attorney is appointed for a charged person such that fact
search in the inquiry and prosecution become complete.

In the researcher’s opinion, attorney appointment for charged persons in the
preliminary hearing is clearly enacted in Section 171 of the Criminal Procedure Code in that “the
provisions on inquiry and trial shall mutatis mutandis apply to preliminary hearing” which means
the provision on the same attorney appointment for the accused in Section 173. This is to have an
attorney appointed for the charged persons without waiting for the court to accept the charge and
then appoint an attorney, which will be too late.

The court’s opinion that the preliminary hearing is the matter of ‘“court and the
prosecutor” and the provision of attorney appointment for the charged persons who want to put up
a defense in the preliminary hearing is neglected. This problem affects the sense of justice and

seriously neglects “right to have an attorney” on the principle of “equal weapon”.
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